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GLOSSARY 


a  fortiori 
ad  hoc 
ad  litem 


certiorari 


de  facto 


filius  nullius 
habeas  corpus 

in  camera 

in  loco  parentis 

in  rem 


inter  alia 
locus  standi 

mandamus 


with  stronger  reason;  much  more 

for  this  special  purpose 

for  purposes  of  the  suit;  a  guardian 
ad  litem  is  a  guardian  appointed 
to  prosecute  or  defend  a  suit  on 
behalf  of  a  party  incapacitated  by 
infancy  or  otherwise 

appellate  proceeding  for  re-exam- 
ination or  review  of  action  of  in- 
ferior tribunal 

in  deed;  actually;  phrase  used  to 
characterize  something  which  must, 
for  all  practical  purposes,  be  ac- 
cepted, but  which  is  illegal  or 
illegitimate 

an  illegitimate  child 

name  given  to  certain  writs  which 
have  for  their  purpose  the  bringing 
of  a  party  before  a  court  or  judge 

in  private 

in  the  place  of  a  parent 

a  proceeding  wherein  the  jurisdic- 
tion of  the  court  to  hear  an  issue  is 
based  on  the  presence  within  the 
territorial  jurisdiction  of  the  court 
of  some  thing  or  object  which  is 
the  subject  matter  of  the  litigation; 
a  proceeding  "m  rem''  is  directed 
to  no  specific  person,  but  is  binding 
on  all  the  world. 

among  other  things 

standing  in  court;  a  right  of  ap- 
pearance in  a  court  of  justice  on  a 
given  question 

a  writ  which  issues  from  a  court  of 
superior  jurisdiction  commanding 
an  inferior  tribunal,  board,  corpor- 
ation or  person  to  do  or  to  refrain 
from  doing  an  act  arising  out  of  its 
or  his  public  duty 
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modus  Vivendi 
mutatis  mutandis 
nominatim 
obiter 


parens  patriae 

per  subsequens  matrimonium 

pro  tem 

qua 

regnum 

res  judicata 


sacerdotium 
sine  die 

status  quo 


mode  of  living;  an  accommodation 

with  due  alteration  of  details 

by  name 

in  passing;  collaterally;  an  obiter 
statement  in  a  judgment  is  one 
which  has  persuasive  but  not  bind- 
ing effect 

sovereign  power  of  guardianship 
over  persons  under  disability,  such 
as  minors  or  incompetent  persons 

by  the  subsequent  marriage 

for  the  time  being;  temporarily 

considered  as 

royal  authority;  kingdom 

a  matter  settled  by  judgment;  doc- 
trine that  a  final  judgment  on  the 
merits  by  a  court  of  competent 
jurisdiction  is  conclusive  of  the 
rights  of  the  parties  in  later  suits  in 
respect  of  points  and  matters  de- 
termined in  the  former  suit 

the  priesthood 

without  assigning  a  day  for  a  fur- 
ther meeting  or  hearing 

the  existing  state  of  things  at  any 
given  date 
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ONTARIO  LAW  REFORM  COMMISSION 


Sixteenth  Floor, 
18  King  Street  East, 
Toronto,  Ontario 
M5C  1C5 

To  The  Honourable  Dalton  A.  Bales,  Q.C., 
Attorney  General  for  Ontario. 

Dear  Mr.  Attorney: 

Pursuant  to  the  provisions  of  section  2(l)(a)  of  the  Ontario  Law 
Reform  Commission  Act,  1964  in  the  spring  of  1965  the  Commission 
initiated  a  research  project  on  family  law.  The  function  of  the  project  was 
to  analyze  the  existing  law  affecting  all  areas  of  family  relations  within  the 
legislative  competence  of  the  Provincial  Legislature,  to  evaluate  the 
adequacy  of  those  laws  in  view  of  changed  economic  and  social  conditions 
pertaining  to  the  family,  to  state  the  basic  principles  required  for  a 
modem  code  of  family  law  in  Ontario  and  to  suggest  remedial  legislation 
to  estabhsh  such  a  code. 

A  research  organization,  described  as  the  Family  Law  Project,  was 
estabUshed  under  the  direction  of  Professor  Ian  F.  G.  Baxter,  of  the 
Faculty  of  Law,  University  of  Toronto.  In  the  years  1967,  1968  and 
1969  the  research  team  submitted  an  extensive  series  of  working  papers 
and  reports  to  the  Commission  dealing  with  every  aspect  of  family  law 
in  the  Province  of  Ontario.  As  the  volumes  of  this  Study  became  avail- 
able the  Commission  released  them  to  the  legal  profession,  the  press 
and  the  general  public  to  obtain  constructive  comment  and  criticism. 

The  ninth  volume  of  the  Study  released  to  the  pubUc  related  to 
Children.  After  giving  careful  consideration  to  the  relevant  working  papers, 
the  helpful  comments  which  were  received  from  interested  persons,  and 
after  further  research,  the  Commission  now  submits  its  Report. 
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INTRODUCTORY  NOTE 


This  Report  covers  areas  involving  the  legal  position  of  the  child 
in  relation  to  his  parents  and  to  society.  The  basis  for  the  Commission's 
considerations  was  provided  by  Volume  IX  (Children)  of  the  Study  pre- 
pared for  the  Commission  by  its  Family  Law  Project  Research  Team. 
Volume  IX  was  released  in  1968. 

There  are  five  chapters  in  this  Report. 

The  subject  of  Chapter  I  is  the  position  in  law  of  the  child  bom  out- 
side marriage,  and  certain  proposals  are  made  to  give  this  child  a  re- 
valued legal  status. 

Chapter  II  is  concerned  with  adoption,  and  the  Commission  makes 
recommendations  for  change  in,  although  not  dramatic  revision  of,  the 
existing  law. 

Chapter  III  relates  to  children  in  need  of  protection  and,  once  again, 
the  Commission  proposes  certain  reforms  in  the  law  while  not  altering 
radically  the  philosophy  which  underlies  the  present  law. 

In  Chapter  IV  the  existing  law  of  guardianship  and  custody  is  ex- 
amined at  some  length  and  some  recommendations  made  for  change. 

In  Chapter  V  the  Commission  refers  to  the  institution  of  the  Law 
Guardian  which,  it  is  believed,  may  be  the  most  useful  tool  the  law  can 
employ  to  improve  the  process  of  evaluating  the  best  emotional,  as 
opposed  to  financial,  interests  of  children  in  the  context  of  legal  proceed- 
ings. 


[xii] 


CHAPTER  I 


CHILDREN  BORN  OUTSIDE 
MARRIAGE 


INTRODUCTION 

In  Ontario,  as  in  many  other  common  and  civil  law  jurisdictions, 
the  child  born  outside  marriage  suffers  a  number  of  legal  disabiUties. 
These  disabilities  arise  at  the  moment  of  birth  and  may  remain  with  the 
child  throughout  his  lifetime.  The  justification  for  this  seems  highly  ques- 
tionable, and  in  our  discussions  on  possible  reforms  in  the  law  relating  to 
children  we  have  accorded  high  priority  to  finding  a  means  by  which 
the  child  bom  outside  marriage  may  be  allowed  to  enjoy  the  same  rights 
and  privileges  as  other  children  in  our  society. 

In  this  chapter  we  examine  first  the  history  of  the  present  law,  and 
then  set  out  in  general  terms  what  we  believe  the  present  law  to  be.  We 
follow  this  by  a  presentation  of  our  proposals  for  reform. 

We  do  not  include  here  a  discussion  of  the  law  of  custody  and  guard- 
ianship as  it  relates  to  children  bom  outside  marriage.  Our  proposals  in 
this  area  are  more  conveniently  presented  in  the  chapter  where  we  examine 
specifically  the  concepts  of  custody  and  guardianship. 

Throughout  this  Report  we  refer  to  "the  child  born  outside  marriage". 
The  most  common  term  of  course  is  "illegitimate  child"  but  we  feel  that 
this  is  unnecessarily  opprobrious.  If  our  recommendations  are  accepted  the 
term  will  disappear  from  the  language  of  the  law,  and  ultimately,  we  hope, 
from  common  parlance. 

HISTORY 

In  medieval  England  the  child  bom  outside  marriage  was  regarded 
in  law  as  filius  nullius}  That  is  to  say  he  had  neither  rights  nor  obliga- 
tions in  relation  to  his  parents.  Neither  could  the  child  inherit  or  expect 
support  from  his  father  or  mother  and  neither  parent  had  any  right  to 
custody  or  guardianship.^  Whether  the  status  of  the  child  born  outside 
marriage  was  a  result  of  the  influence  of  the  church^  or  whether  it  was,  as 
some  writers  have  said,"^  a  result  of  the  rigid  economics  of  the  manorial 
system  m  which  no  place  could  be  found  "for  the  concubine  or  for  the 
prostitute's  child,"  must  remain  a  matter  for  speculation.  It  is  certain, 
however,  that  the  first  major  attempt  at  reform  was  instigated  to  bring  the 
common  law  into  conformity  with  the  canon  law  which  had  adopted  the 
doctrine  of  legitimation  per  subsequens  matrimonium  by  a  decretal  of 

iSee  generally  Hooper,  The  Law  of  Illegitimacy,  (1911);  2  Pollock  &  Maitland, 
The  History  of  English  Law,  (2nd  ed.  1959);  Krause,  Illegitimacy:  Law  and 
Social  Policy  (1971);  Deak  and  Robbins,  "The  Familial  Property  Rights  of 
Illegitimate   Children:    A   Comparative   Study"    (1930)    Colum.   L.    Rev.   308. 

2Pollock  &  Maitland,  op.  cit.  n.  1  supra,  at  397. 

^Ibid. 

^Particularly  Deak  and  Robbins,  op  cit.  n.  1  supra,  at  319. 
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Pope  Alexander  III.  The  bishops  had  more  than  a  merely  theological 
interest  in  this  matter,  as  it  was  the  practice  of  the  common  law  judges  to 
refer  a  question  relating  to  the  status  of  a  child  to  canonical  courts  when 
it  arose  in  actions  before  common  law  courts.  The  common  law  did  not 
accept  the  doctrine  of  legitimation  by  subsequent  marriage,  and  by  the 
early  thirteenth  century  it  became  necessary  to  resolve  the  conflict.  Most 
authorities  agree  that  the  opposition  of  the  barons  to  the  view  of  the 
bishops  was  based  less  on  moral  conviction  than  on  a  desire  for  a  victory 
of  regnum  over  sacerdotium,  but  in  any  event  the  Statute  of  Merton^ 
rejected  the  canon  law  position.^ 

The  child  born  outside  marriage  remained  in  legal  limbo  through- 
out most  of  the  succeeding  two  centuries''  and  it  was  not  until  1576, 
with  the  passing  of  the  Poor  Law  Act,^  that  he  received  any  substantial 
recognition.  The  material  purpose  of  the  Act  was  to  remove  the  child  from 
the  charge  of  the  parish  by  directing  that  "two  justices  of  the  peace  .  .  . 
take  order  for  the  keeping  of  such  .  .  .  child  by  charging  mother  or  father 
with  the  payment  of  money  weekly  or  other  sustenation  for  the  relief  of 
such  child."  As  Deak  and  Robbins  point  out,^  the  duty  of  support  was 
placed  on  both  parents  rather  than  on  the  father,  and  so  matters  remained 
until  the  Bastardy  Act  of  1809^®  assigned  primary  responsibility  to  the 
father. 

This  new  philosophy  did  not  make  its  way  to  Canada  until  1837 
when  the  Thirteenth  Provincial  Parliament  of  Upper  Canada  passed  An 
Act  to  make  the  remedy  in  cases  of  seduction  more  effectual,  and  to 
render  the  Fathers  of  illegitimate  Children  liable  for  their  support. ^"^  The 
Act  did  not  provide  for  affiliation  orders  as  we  know  them  today,  bujt 
stated  merely:  "That  any  person  who  shall  furnish  food,  clothing,  lodging, 
or  other  necessaries,  to  any  child  who  shall  be  bom  after  the  passing  of 
[the]  Act  not  in  lawful  wedlock,  shall  be  entitled  to  maintain  an  action  for 
the  value  thereof  against  the  father  of  the  illegitimate  child." 

The  liability  of  the  father  remained  essentially  in  this  form  until  1921, 
when  The  Children  of  Unmarried  Parents  Act,^'^  the  modem  foremnner  of 
the  present  Ontario  legislation,^^  ^^ras  passed. 

This  Act  made  provision  for  an  order  to  be  made  against  the  father 
of  a  child  bom  outside  marriage,  fixing  paternity  on  him.^"^  As  a  result  of 

520  Hen.  3,  1235-6. 

^Ibid.  ".  .  .  aU  the  earls  and  barons  with  one  voice  answered,  that  they  would 
not  change  the  laws  of  the  realm,  which  hitherto  have  been  used  and  ap- 
proved (nolunt  leges  Angliae  mutare  quae  usitae  sunt  et  approbatae)^  See 
Helmholz,  "Bastardy  Litigation  in  Medieval  England"  (1969),  13  Am.  J.  Legal 
Hist.  360;  and  White,  "Legitimation  by  Subsequent  Marriage"  (1920),  36 
L.Q.  Rev.  255. 

7Except  for  the  "bastard  eigne" — the  eldest-born  of  parents  who,  though  legally 
competent  to  marry,  did  not  marry  till  after  the  child's  birth.  This  chOd  had 
limited  rights  of  inheritance.  White,  op.  cit.  n.  6  supra. 

818  Eliz.,  c.  3. 

90/7.  cit.  n.  1  supra,  at  317. 

1049  Geo.  3,  c.  68. 

117  William  4,  c.  8. 

1211  Geo.  5,  c.  54. 

I3r/ze  Child  Welfare  Act,  R.S.O.  1970,  c.  64,  Part  IIL 

1411  Geo.  5,  c.  54,  s.  18. 


the  making  of  an  order  a  father  could  be  made  liable  for  the  medical 
expenses  of  the  mother,  weekly  payments  toward  the  maintenance  of  the 
child  until  he  reached  sixteen  years  of  age,  and  the  burial  expenses  of  both 
mother  and  child.^^  These  liabilities  were  additional  to  the  duty  of  the 
father  to  reimburse  any  other  person  who  furnished  necessaries  to  the 
child.i6 

The  doctrine  of  legitimation  by  subsequent  marriage,  which  had 
been  rejected  at  the  Council  of  Merton  in  1236,  was  finally  approved  in 
Ontario  in  1921  by  The  Legitimation  Act}'^  The  statute  provided  that  if 
the  parents  of  any  child  born  out  of  lawful  wedlock  were  to  marry  sub- 
sequent to  the  birth,  the  child  should  be  deemed  to  have  been  legitimate 
from  the  time  of  birth. ^^  The  doctrine  remains  part  of  our  law.^^ 

INCIDENTS  OF  BIRTH  OUTSIDE  MARRIAGE 

Although  by  reason  of  the  various  reforms  brought  about  in  com- 
paratively recent  years  it  is  no  longer  correct  to  describe  the  child  born 
outside  marriage  as  filius  nullius,  the  piecemeal  nature  of  these  reforms 
has  left  untouched  a  number  of  situations  where  legal  distinctions  are  drawn 
between  that  child  and  other  children. 

Leaving  aside  matters  of  custody  and  guardianship  to  which  we  refer 
in  detaU  later  in  this  Report,  the  following  rules  still  attest  to  the  original 
unprotected  state  of  the  child  born  outside  marriage. ^o  These  rules  do  not, 
of  course,  apply  to  the  child  legitimated  by  the  marriage  of  his  parents 
subsequent  to  his  birth  or  to  the  child  who  has  been  adopted  and  therefore 
becomes  the  child  of  his  adoptive  parents.^i 

1.  The  status  of  the  child  at  common  law  has  led  the  courts  to 
conclude  that  any  reference  to  "child",  "children"  or  "issue"  in 
a  wUl  or  other  document  should  be  taken  to  refer  only  to  children 
bom  within  marriage.^^  If  A  left  a  will  containing  a  gift  to  "my 
children"  the  courts  would  undoubtedly  hold  that  A's  child  born 
outside  his  marriage  should  not  take  a  share. 

There  are  only  two  exceptions  to  this  rule,  and  these  were 
set  out  by  Lord  Cairns  in  Hill  v.  Crook?'^  The  first  is  where  it  is 
impossible  from  the  surrounding  circumstances  that  any  children 
bom  within  marriage  could  take  under  the  gift,  and  the  second 
is  where  it  appears  from  the  language  of  the  gift  clause  that 
children  born  outside  marriage  were  intended. ^"^ 

^^Ibid.  s.  34. 

1711  Geo.  5,  c.  53. 

mbid.  s.  2. 

l^r/ze  Legitimacy  Act,  R.S.O.  1970,  c.  242,  discussed  infra  at  40,  41. 

20See  Vannini,  "Application  by  a  Mother  to  Adopt  Her  Illegitimate  Child" 
(1969),  12  Can.  Bar  J.  137. 

2ir/ze  Child  Welfare  Act.  R.S.O.  1970,  c.  64,  s.  84. 

^^Dorin  v.  Dorin  (1874),  L.R.  7  H.L.  568;  Montreal  West  v.  Hough,  [1931] 
S.C.R.  113,  120;  [1931]  4  D.L.R.  52,  58  per  Anglin,  C.J.C. 

23(1873),  L.R.  6  H.L.  265. 

24/az  re  Taylor,  [1925]  Ch.  739;  Re  Brand,  [1957]  O.W.N.  26.  On  the  admissibility 
of  evidence  as  to  the  existence  of  potential  beneficiaries  who  are  born  outside 
marriage  and  the  intention  of  a  testator  towards  them,  see  In  re  Fish,  [1894] 
2  Ch.  83,  and  In  re  Jackson,  [1933]  Ch.  237.  See  also  Re  Herlichka,  [1969] 
1  O.R.  724  and  Hogg,  Comment  (1972),  50  Can.  Bar  Rev.  531. 


2.  Section  28(1)  of  The  Devolution  of  Estates  Act'^^  provides  that 
subject  to  certain  exceptions  "an  illegitimate  child  or  relative 
shall  not  share"  on  an  intestacy.  This  means  that  the  child  born 
outside  marriage  will  not  benefit  in  any  of  the  many  situations 
where  a  child  of  married  parents  would  benefit  from  the  estate 
of  the  person  who  dies  without  leaving  a  will. 

Section  28(2)  modifies  section  28(1)  by  providing  that: 

Where  the  mother  of  an  illegitimate  child  dies  intestate 
as  respects  all  or  any  of  her  real  or  personal  property  and 
does  not  leave  any  legitimate  issue  surviving  her,  the  illegi- 
timate child,  or,  if  he  is  dead,  his  issue,  is  entitled  to  take 
any  interest  therein  to  which  he  or  such  issue  would  have 
been  entitled  if  he  had  been  born  legitimate. 

It  should  be  noted,  however,  that  the  modification  is  conditional 
on  the  mother  not  having  any  children  born  within  marriage. 
Should  she  have  such  children,  they  alone  take  the  property. 

Section  28(3)  further  modifies  section  28(1)  and  the  com- 
mon law  by  providing  that: 

Where  an  illegitimate  child  dies  intestate  in  respect 
of  all  or  any  of  his  real  or  personal  property,  his  mother,  if 
surviving,  is  entitled  to  take  any  interest  therein  to  which 
she  would  have  been  entitled  if  the  child  had  been  bom 
legitimate  and  she  had  been  the  only  surviving  parent. 

This  modification,  however,  relates  only  to  the  mother  of  the 
child  bom  outside  marriage,  and  no  other  ascendant  or  collateral 
relative  traced  through  his  parents  may  share  in  the  child's  in- 
testacy. 

We  draw  attention  in  passing  to  the  fact  that  a  child  born 
outside  marriage  but  adopted  under  The  Child  Welfare  Act  ceases 
to  be  the  child  of  his  natural  parents^^  and  is  therefore  not 
entitled  to  the  benefits  of  section  28  of  The  Devolution  of 
Estates  Act. 

Section  8  of  The  Marriage  Act^'^  provides  that: 

No  person  shall, 

(a)  issue  a  licence  or  special  peraiit  to;  or 

(b)  solemnize,  under  the  authority  of  publication  of 
banns,  the  marriage  of, 

any  person  under  the  age  of  fourteen  years  unless  section  7 
is  complied  with  and  a  certificate  of  a  legally  qualified 
medical  practitioner,  stating  that  the  marriage  is  necessary 
to  prevent  illegitimacy  of  offspring,  is  deposited  with  the 
person  issuing  the  licence  or  special  permit  or  solemnizing 
the  marriage. 


25R.S.O.  1970,  c.  129. 
26R.S.O.  1970,  c.  64,  s.  83. 
27R.S.O.  1970,  c.  261. 


Section  7(4)  of  The  Perpetuities  Act'^^  provides  that: 

The  possibiUty  that  a  person  may  at  any  time  have  a 
child  by  adoption,  legitimation  or  by  means  other  than  by 
procreating  or  giving  birth  to  a  child  shall  not  be  considered 
in  deciding  any  question  that  turns  on  the  ability  of  a  person 
to  have  a  child  at  some  particular  time,  but,  if  a  person 
does  subsequendy  have  a  child  or  children  by  such  means, 
then  subsection  3  apphes  to  such  child  or  children. 

Section  1(d)  of  The  Succession  Duty  Act^^  provides  that: 

"child"  means, 

(i)   a  legitimate  child  of  the  deceased, 

(ii)  a  person  adopted  by  the  deceased, 

(iii)  a  person  to  whom  the  deceased  or  the  spouse  of  the 
deceased  stood  in  loco  parentis  during  the  infancy  of 
such  person,  and  the  deceased  while  married  to  such 
spouse  shall  be  deemed  to  have  stood  in  loco  parentis 
to  a  legitimate  child  of  such  a  spouse  and  to  a  person 
adopted  by  such  spouse,  or 

(iv)  a  legitimate  lineal  descendant  of  any  person  defined  in 
subclause  i,  ii  or  iii; 

Section  l(k)  of  the  same  Act  provides  in  part  that: 

"member  of  the  family"  and  any  expression  of  like  import 
means, .... 

(iii)  a  person  adopted  under  The  Child  Welfare  Act  by 
the  deceased  or  the  spouse  of  any  lawful  descendant 
of  such  person,  .  .  . 

(v)  the  father,  mother  or  any  brother  or  sister  of  the 
deceased  or  any  lawful  descendant  of  any  such  brother 
or  sister, 

(vi)  any  brother  or  sister  of  the  father  or  mother  of  the 
deceased  or  any  lawful  descendant  of  any  such  brother 
or  sister, 

(vii)  the  father,  mother  or  any  brother  or  sister  of  the 
spouse  of  the  deceased  or  any  lawful  descendant  of 
any  such  brother  or  sister, .... 

Section  7(1  l)(c) provides  that: 

"dependent  child"  means 

(i)    legitimate  child  of  the  deceased, 

(ii)    person  adopted  by  the  deceased,  or 

(iii)  person  to  who  the  deceased  or  the  spouse  of  the 
deceased  stood  in  loco  parentis  during  the  infancy  of 
such  person,  .... 


28R.S.O.   1970,  c.  343. 
29R.S.O.   1970,  c.  449. 


These  provisions  in  The  Succession  Duty  Act  deprive  a 
person  born  outside  marriage  of  concessions  which  would  be 
available  to  him  under  the  Act  if  he  had  been  bom  within 
marriage. 

3.  The  rule  of  construction  of  documents  noted  in  (1)  above  applies 
also  to  statutes.3o  if,  therefore,  a  reference  to  "child",  "children" 
or  "issue"  is  found  in  a  statute,  the  courts  are  constrained,  unless 
a  contrary  intention  is  evident,  to  interpret  these  words  to  mean 
only  children  who  have  been  born  within  marriage,  or  whose 
status  has  been  altered  under  The  Legitimacy  Act^^  or  by  adop- 
tion under  The  Child  Welfare  Act?'^  This  leaves  the  interests  of 
the  child  bom  outside  marriage  open  to  question  in  at  least  three 
instances.  The  Dependants'  Relief  Act,  which  allows  claims  to  be 
made  in  certain  circumstances  by  dependants  against  the  estate 
of  a  testator  who  has  not  made  adequate  provision  for  them, 
defines  "dependant"  as:  ".  .  .  the  wife  or  husband  of  a  testator, 
the  child  of  a  testator  under  the  age  of  sixteen  years  or  the  child 
of  a  testator  over  that  age  who  through  illness  or  infirmity  is 
unable  to  earn  a  livelihood".^^  As  there  is  nothing  in  the  Act 
which  would  indicate  that  the  Legislature  meant  to  include  the 
child  of  unmarried  parents  in  its  use  of  the  word  "child",  it 
would  seem  that  the  child  may  not  claim  the  adequate  provision 
for  future  maintenance  available  to  other  dependants.^^  Similarly, 
the  child  of  unmarried  parents  seems  without  recourse  in  certain 
circumstances  under  The  Fatal  Accidents  Act?^  This  Act  pro- 
vides that  where  a  person  has  died  as  a  result  of  a  wrong  for 
which  he  himself  might  have  maintained  an  action  had  he  lived, 
certain  of  his  relatives  may  maintain  the  action  in  his  stead. ^^ 
One  of  the  classes  of  relative  entitled  to  take  advantage  of  the 
Act  includes  the  children  of  the  deceased  person,^''  but  the  defini- 
tion of  "child"^^  does  not  make  specific  reference  to  a  child  born 
outside  marriage.  It  does  include  "a  person  to  whom  the  deceased 
stood  in  loco  parentis"  so  that  in  some  situations  the  child  will 
not  be  without  remedy,  but  these  situations  occur  only  if  one  or 
other  parent  happens  to  be  the  person  exercising  parental  rights 
and  performing  parental  duties  towards  the  child.^^ 

Section  153  of  The  Insurance  Act^^  appears  to  indicate  that 
a  person  does  not  have  an  insurable  interest  in  the  life  of  his 
child  or  grandchild  bom  outside  marriage,  although  he  has  such 


^OMontreal  West  v.  Hough,  n.  22  supra;  R.  v.  O'Donnell  (1923),  23  O.W.N.  512, 

39  C.C.C.  94. 
31R.S.O.  1970,  c.  242. 
32R.S.O.  1970,  c.  64,  s.  84. 
33R.S.O.  1970,  c.  126,  s.  Kb). 
^Hbid.  s.  2(1). 
35R.S.O.  1970,  c.  164. 
36/fe/J.  s.  2. 
mbid.  s.  3(1). 
38/MJ.  s.   1(a). 

^^Gibson  v.  Midland  Railway  Company  (1883),  2  O.R.  658. 
40R.S.O.  1970,  c.  224. 


an  interest  in  the  life  of  his  child  or  grandchild  born  within 
marriage.'^i 

For  the  sake  of  completeness  we  should  mention  that  other 
statutes  do  reverse  the  effect  of  the  common  law.  The  benefits  of 
The  Workmen's  Compensation  Act,  for  instance,  are  extended 
to  the  "illegitimate"  child  or  grandchild  of  a  workman,'^^  and 
under  The  Family  Benefits  Act  an  allowance  may  be  made  to  a 
mother  with  a  dependent  child  "whose  dependent  child  was  born 
out  of  wedlock "^3 

DETERMINATIONS  OF  PARENTHOOD 

As  the  law  continued  in  its  basic  theoretical  assumption  that  the 
child  born  outside  marriage  was  filius  nullius  and  without  rights,  so  also 
did  it  develop  rules  for  avoiding  situations  where  the  theory  would  be  in 
direct  conflict  with  a  humanitarian  view  of  the  best  interests  of  the  child. 
These  rules  include  the  presumptions  of  legitimacy,  statutory  legitimation, 
the  afl&liation  order  and,  indirectly,  the  process  of  adoption. 

The  Presumption  of  Legitimacy 

As  early  as  the  time  of  Blackstone  it  was  accepted  that  a  child  had 
the  status  of  legitimacy  if  his  mother  and  father  were  married  at  the  time 
he  was  conceived  or  at  the  time  of  his  birth."^"^  As  one  author  puts  it,'^^ 
legitimacy  is  a  question  of  fact,  and  can  be  determined  only  by  reference 
to  three  questions.  First,  who  was  the  child's  mother?  Secondly,  who  was 
the  child's  father?  Thirdly,  were  the  father  and  mother  validly  married  at 
the  time  of  conception  or  at  the  time  of  birth?  The  first  question  is  hardly 
ever  in  issue  and  the  third  is  not  one  with  which  we  are  concerned  here. 
The  second  question,  however,  is  one  which  we  should  discuss  in  order 
to  clarify  our  later  recommendations.  Although  the  question  as  to  who  is 
the  father  of  a  child  is  in  the  last  resort  one  of  fact,  it  was  recognized 
very  early  that  it  would  be  intolerable  to  insist  that  the  paternity  of  every 
child  be  proven  afiirmatively.  The  law,  therefore,  established  the  rebut- 
table presumption  that  every  child  bom  to  a  married  woman  is  also  the 
child  of  the  husband."^^  This  is  known  as  the  presumption  of  legitimacy, 
but  is,  strictly  speaking,  a  presumption  of  paternity  since  its  real  effect  is 
to  assign  fatherhood  to  a  particular  individual.  It  operates  not  only  in  the 
situation  where  a  child  is  both  conceived  and  bom  during  marriage,  but 
also  where  the  child  has  (i)  been  conceived  outside  marriage  yet  born 
within  it^"^  and  (ii)  been  conceived  during  marriage  but  bora  after  the 
marriage  has  been  terminated  by  judicial  decree  or  death. '^^ 


"^^See  also  ss.  254  and  386  of  The  Insurance  Act. 
42R.S.O.  1970,  c.  505,  s.  l(l)(r). 
43R.S.O.  1970,  c.  157,  s.  7(l)(d)(vii). 
^\  Blackstone,  Commentaries,  446,  454-7. 
45Bromley,  Family  Law  11%  (4th  ed.  1971). 
^^61  Blackstone,  op.  cit.  n.  44  supra,  at  457. 
477?e  Duckworth  and  Skinkle  (1924),  55  O.L.R.  272. 

^modd   V.    Wilcox,    [1936]    1    W.W.R.   98,    [1935]   4   D.L.R.   797;   Knowles   v 
Knowles,  [1962]  P.  161. 
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The  presumption  is,  of  course,  rebuttable  by  proof  beyond  reasonable 
doubt  that  the  husband  could  not  have  been  the  father  of  the  child.'*^  An 
onerous  burden  of  proof  has  traditionally  been  put  on  the  person  alleging 
birth  outside  marriage  because  of  the  adverse  effects  of  this  status  on  the 
child.  The  burden  requires  that  it  be  established  that  the  husband  had  no 
sexual  access  to  the  wife  and  mother  at  any  time  when  by  such  access 
he  could  by  the  laws  of  nature  be  the  father  of  the  child. ^^  The  burden 
may  also  be  discharged  by  proving  that  although  the  husband  had  sexual 
access  to  the  wife,  the  child  cannot  be  the  issue  of  the  union.  Proof  of 
this  kind  is  available  by  the  use  of  blood  tests.^^ 

A  situation  which  is  akin  to  the  presumption  of  legitimacy  is  that  in 
which  a  father  acknowledges  paternity.  In  a  recent  study  conducted  in 
England^^  j^  ^^s  pointed  out  that  this  may  arise  in  two  general  situa- 
tions. The  first  is  where  the  father  signs  the  Register  of  Births,^^  and  the 
second  type  of  acknowledgment  can  be  said  to  have  been  made  where  a 
man  treats  a  child  as  biologically  his  own,  where  he  has  made  an  oral 
admission,  or  where  he  agrees  to  pay  maintenance  for  a  child  in  considera- 
tion of  the  mother  taking  no  other  steps  against  him  to  obtain  it.  But  all 
of  these  acknowledgments,  the  writers  of  the  English  study  point  out,  are 
purely  evidentiary  and  the  truth  of  the  statements  or  the  implications  of 
the  actions  can  be  rebutted  by  any  person,  including  the  putative  father, 
at  any  later  time. 

Statutory  Legitimation 

In  a  number  of  situations  where  the  common  law  would  regard  a 
child  as  being  bom  outside  marriage.  The  Legitimacy  Act^^  has  a  remedial 
effect. 

First,  a  person  will  be  regarded  as  legitimate  from  birth  where  his 
parents  have  intermarried  subsequent  to  the  birth.^^  Secondly,  where  a 
decree  of  nullity  has  been  granted  in  respect  of  a  voidable  marriage,  a 
child  who  would  have  been  the  legitimate  child  of  the  parties  to  the  mar- 
riage if  it  had  been  dissolved  instead  of  annulled  continues  to  be  legitimate 
notwithstanding  the  annulment.^^  Thirdly,  if  a  person  in  respect  of  whose 
spouse  an  order  of  presumption  of  death  has  been  made  either  generally 
or  inter  alia  in  relation  to  remarriage,  or  whose  spouse  was  a  member  of 
the  Canadian  Forces  in  respect  of  whom  official  notification  that  he  is  dead 
or  is  presumed  to  be  dead  has  been  given,  enters  into  a  marriage  that 
would  have  been  valid  if  the  spouse  were  dead,  then,  if  the  previous 

^^Preston-Jones  v.  Preston-Jones,  [1951]  A.C.  391,  [1951]  1  All  E.R.  124; 
Himmelman  v.  Himmelman  (1959),  19  D.L.R.  (2d)  291. 

SOMflA-r  V.  Marr  (1853),  3  U.C.C.P.  36;  Re  Brown  and  Argue  (1925),  57  O.L.R. 
297,  [1925]  3  D.L.R.  873. 

5iNicholson  v.  Nicholson,  [1952]  O.W.N.  507.  The  matter  of  blood  tests  is  dis- 
cussed later  in  this  chapter  in  more  detail. 

5'^The  Illegitimate  Child  in  English  Law  (1969).  This  is  an  unpublished  paper 
prepared  by  the  Family  Law  Reform  Sub-Committee  of  the  Society  of  Public 
Teachers  of  Law  at  the  suggestion  of  The  Law  Commission. 

53Under  s.  6(8)  of  The  Vital  Statistics  Act,  R.S.O.  1970,  c.  483. 

54R.S.O.  1970,  c.  242. 

55lbid.  s.   1(1). 

56/6/^.  s.  2. 


spouse  was  in  fact  alive,  a  child  of  the  persons  entering  into  the  later 
marriage  is  legitimate  from  birth. ^'^ 

The  Act  also  contains  a  provision  concerning  the  children  of  parties 
to  void  marriages.  If  the  marriage  was  registered  or  recorded  in  sub- 
stantial compliance  with  the  law  of  the  place  where  it  was  entered  into,  and 
if  either  of  the  parties  reasonably  beheved  that  the  marriage  was  valid, 
then  any  children  of  the  marriage  are  legitimate  from  birth. ^^ 

Adoption 

Under  The  Child  Welfare  Act  the  making  of  an  adoption  order  serves 
to  establish  that  for  all  purposes  the  adopted  child  is,  and  always  has 
been,  bom  in  wedlock  to  the  adopting  parent  or  parents.^^  The  Act  specif- 
ically provides  that  the  adopted  child  ceases  to  be  the  child  of  the  person 
who  was  his  parent  before  the  adoption  order  was  made  and  that  person 
ceases  to  be  the  parent  of  the  adopted  child.^  Moreover,  in  any  will  or 
other  document,  unless  the  contrary  is  expressed,  a  reference  to  a  person 
or  group  or  class  of  persons  described  in  terms  of  relationship  by  blood 
or  marriage  to  another  person  shall  be  deemed  to  refer  to  or  include,  as 
the  case  may  be,  a  person  who  comes  within  the  description  as  the  result 
of  his  own  adoption  or  the  adoption  of  another  person.^^ 

Affiliation  Orders 

Each  of  the  matters  which  have  so  far  been  discussed  affect  the 
status  of  a  child  held  by  the  common  law  to  be  "illegitimate".  The  affilia- 
tion order  does  not  affect  the  status  of  the  child  in  relation  to  whom 
it  was  made  but  since  it  nonetheless  improves  upon  the  common  law 
position  of  the  child  we  mention  it  here. 

An  application  for  an  afi&liation  order  against  a  putative  father  may 
be  made  not  only  by  the  mother  of  the  child  born  or  likely  to  be  born 
out  of  wedlock,  but  also  by  the  next  friend  or  guardian  of  the  child,  by 
a  Children's  Aid  Society  or  by  any  person  having  an  apparently  legitimate 
claim  for  reimbursement  of  monies  expended  or  payment  of  monies 
charged  in  consequence  of  the  mother's  pregnancy,  the  birth,  death  or 
maintenance  of  the  child  or  the  maintenance  of  the  mother.^^  Upon  suf- 
ficient evidence  being  adduced  before  him,  a  judge  may  make  an  order 
declaring  the  putative  father  to  be  in  fact  the  father  of  the  child  and 
requiring  him,  in  accordance  with  the  circumstances  of  the  case,  (i)  to 
pay  the  reasonable  expenses  for  the  maintenance  and  care  of  the  mother 
during  her  pregnancy  and  at  birth  of  the  child,  her  burial  expenses  if 
she  dies  as  a  consequence  of  her  pregnancy  and  (ii)  to  make  periodic 
payments  or  to  pay  a  fixed  amount  for  the  maintenance  of  the  child  until 
he  attains  the  age  of  sixteen  years  (or  where  he  is  in  full-time  attendance 

^Vbid.  s.  3. 

58//7/J.   s.   4. 

59R.S.O.  1970,  c.  64,  s.  83(1). 

^^Ibid.  s.  84.  For  the  history  of  this  enactment  see  Ontario  Law  Reform  Com- 
mission, Report  on  the  Status  of  Adopted  Children  (1969). 
62The  Child  Welfare  Act,  R.S.O.  1970,  c.  64,  s.  51. 
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at  an  educational  institution,  until  he  attains  the  age  of  eighteen),  is 
adopted  or  dies.^^ 

The  modern  form  of  the  affiliation  proceeding  betrays  its  origin  as 
an  action  for  restitution  made  available  to  persons  who  expended  money 
as  a  result  of  the  birth  of  a  child  to  unmarried  parents.  Prior  to  1921 
in  Ontario  there  was  no  provision  for  holding  a  father  who  had  not  mar- 
ried the  mother  of  a  child  liable  for  periodic  payment  of  maintenance, 
and  he  could  be  sued  in  this  connection  only  by  a  person  who  had  furn- 
ished "food,  clothing,  lodging  or  other  necessaries  to  any  child  bom  out  of 
wedlock".64 

We  should  like  to  emphasize  that  the  affiliation  proceeding,  even 
involving  as  it  does  "an  order  declaring  the  putative  father  to  be  in  fact  the 
father  of  the  child",^^  does  not  bind  any  person  but  the  parties  to  it  and 
does  not  serve  as  a  judicial  finding  of  paternity  for  any  other  purpose  but 
holding  the  father  responsible  for  the  monetary  payments  mentioned  in 
section  59(1 )  of  The  Child  Welfare  Act.  Indeed,  we  are  aware  of  only  one 
circumstance  in  which  a  judicial  declaration  of  paternity  may  be  ob- 
tained. This  arises  in  connection  with  the  judicial  investigation  of  titles 
to  land. ^6  In  all  other  situations  such  as  the  making  of  a  claim  under  a 
will  or  under  The  Fatal  Accidents  Act,  the  issue  falls  to  be  determined 
only  collaterally  and  the  judgment  is  not  a  judgment  in  rem.  It  binds  only 
the  parties  to  the  proceeding  and  the  issue  may  be  contested  by  different 
parties  at  a  later  time. 

PROPOSALS  FOR  CHANGE 

Introduction 

We  have  taken  as  our  major  premise  the  view  that  the  status  of 
"illegitimacy"  ought  to  be  abolished  in  Ontario,  and  that  so  far  as  it  is 
consistent  with  the  interests  of  the  child  bom  outside  marriage,  his  position 
under  the  law  ought  to  be  equated  with  that  of  other  children.  What- 
ever the  original  reasons  were  for  setting  apart  the  child  bom  outside 
marriage,  be  they  economic  or  moral,  we  cannot  perceive  any  factor  in 
modem  society  which  justifies  laws  which  perpetuate  this  discrimination.  ^'^ 

^Hbid.  s.  59(1),  as  amended  by  The  Child  Welfare  Amendment  Act,  1972,  S.O. 
1972,  c.  109,  s.  6. 

^"^The  Illegitimate  Children's  Act,  1911,  1  Geo.  5,  c.  36,  s.  2(1).  This  action  was 
introduced  into  Ontario  in  1837  by  "An  Act  to  make  the  remedy  in  cases  of 
seduction  more  effectual,  and  to  render  the  Fathers  of  illegitimate  Children 
liable  for  their  support"  1  William  4,  c.  8,  s.  3. 

^5See  n.  63  supra. 

^^The  Quieting  Titles  Act,  R.S.O.  1970,  c.  396,  s.  30. 

^^in  January,  1967,  a  sub-commission  of  the  Commission  on  Human  Rights  of 
the  United  Nations  adopted  a  statement  on  "General  Principles  of  Equality 
and  Non-Discrimination  in  Respect  of  Persons  Born  out  of  Wedlock"  which 
requires  that  "every  person,  once  his  filiation  has  been  established,  shall  have 
the  same  legal  status  as  a  person  born  in  wedlock."  Sub-Commission  on  Pre- 
vention of  Discrimination  and  Protection  of  Minorities  of  the  Commission  on 
Human  Rights,  United  Nations  Economic  and  Social  Council,  "Study  of  Dis- 
crimination Against  Persons  Bom  out  of  Wedlock:  General  Principles  on 
Equality  and  Non-Discrimination  in  Respect  of  Persons  Born  out  of  Wedlock", 
U.N.  Doc.  E/CN.  4  Sub.  2/L.  453  (Jan.  13,  1967). 
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What  we  seek  to  do  is  remove,  as  far  as  the  law  is  capable  of  doing  so, 
a  stigma  which  has  been  cast  on  children  who  in  the  nature  of  things 
cannot  be  said  to  bear  responsibility  for  it.  The  disadvantage  under  which 
the  child  suffers  is  repugnant  to  the  principles  of  equality  of  more  en- 
Hghtened  times  and  has  been  compared  aptly  by  Justice  Douglas  of  the 
United  States  Supreme  Court  to  "archaic  corruption  of  the  blood,  a  form 
of  bill  of  attainder."68 

We  have  considered  a  number  of  arguments  which  have  in  the  past 
been  advanced  against  the  taking  of  the  step  which  we  propose,  but  we 
find  none  of  them  compelling.  ^^ 

The  most  common  argument  is  that  the  equating  of  the  status  of  all 
children,  regardless  of  whether  they  have  been  born  within  or  outside 
marriage,  will  tend  to  remove  respect  for  legitimacy  and  therefore  for 
marriage  and  family  life.  While  we  acknowledge  respect  for  marriage  to  be 
highly  desirable,  we  do  not  believe  that  a  man  and  woman  marry  solely 
because  to  refrain  from  doing  so  would  bring  legal  disadvantage  upon 
their  children.  Marriage  is  the  result  of  a  complex  set  of  societal  customs, 
and  although  the  stigma  attaching  to  the  child  born  outside  marriage  may 
do  something  to  enhance  the  value  of  marriage  in  the  eyes  of  parents,  we 
cannot  accept  that  the  removal  of  the  stigma  will  place  all  other  in- 
centives to  marriage  at  a  discount.  Even  admitting  the  possibility  that 
some  few  couples  may  refrain  from  entering  a  marital  relationship  as  a 
result  of  our  recommendation,  and  we  repeat  that  this  seems  highly  ques- 
tionable, we  still  believe  that  the  importance  to  children  of  what  we 
propose  has  higher  priority. 

It  has  also  been  said  that  the  abolition  of  the  status  of  illegitimacy 
will  lead  to  increased  promiscuity.  We  do  not  agree.  The  argument  pre- 
supposes that  the  current  law  contains  some  disincentive  to  promiscuity 
which  our  proposals  would  remove,  but  we  cannot  believe  that  equating 
the  inheritance  rights  of  the  child  born  outside  marriage  with  those  of 
other  children,  and  giving  him  the  same  status  as  other  children,  will  make 
parents  more  irresponsible. 

Another  argument  is  that  an  intestacy  is  a  voluntary  act  by  which 
parents  consciously  decide  to  benefit  children  born  to  them  in  marriage 
and  to  exclude  their  other  children.  It  is  said  therefore  that  any  proposal 
to  bring  a  child  bom  outside  marriage  into  the  list  of  persons  entitled 
to  benefit  on  an  intestacy  is  to  impinge  on  the  principle  of  freedom  of 
testation.'^o  We  think  it  more  likely  that  an  intestacy  is  evidence  either 
of  a  deceased's  failure  to  come  to  grips  with  the  matter  of  disposing  of 

68ln  Smith  v.  King,  392  U.S.  309,  336,  n.  5  (1968).  The  status  of  the  child  bom 
outside  marriage  was  considered  by  the  Supreme  Court  of  Canada  in  a  recent 
decision.  Children's  Aid  Society  of  Metropolitan  Toronto  v.  Lyttle  (unreported 
at  the  time  of  writing).  While  it  is  clear  that  decision  does  relax  the  rigid 
attitude  of  the  common  law  towards  the  child  born  outside  marriage,  it  is  not 
clear  to  what  extent  this  is  so.  We  believe,  therefore,  that  legislation  is  still 
required  to  clarify  the  situation. 

69See  generally  Krause,  "Equal  Protection  for  the  Illegitimate"  (1967),  65  Mich. 
L.  Rev.  477,  and  Krause,  Illegitimacy:  Law  and  Social  Policy  (1971). 

70See  The  Note  of  Dissent  by  Sir  Hugh  Munro-Lucas-Tooth  in  the  Report 
of  the  Committee  on  The  Law  of  Succession  in  Relation  to  Illegitimate  Persons 
1966  (Cmnd.  3051). 
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his  property  after  death,  or  of  his  failure  to  take  sufficient  interest  in  the 
matter.  In  these  circumstances  we  see  the  law  of  intestacy  as  setting  out  a 
value  judgment  on  the  part  of  the  Legislature  as  to  those  persons  the 
intestate  deceased  ought  to  have  benefited.  This  being  so,  we  consider 
that  children  born  outside  marriage  have  as  much  moral  entitlement  to 
share  in  an  intestate's  estate  as  other  children. 

The  scheme  of  reform  which  we  propose  calls  for  more  than  remedial 
legislation  in  the  field  of  inheritance  law.  We  feel  that  if  any  attempt  is 
to  be  made  at  removing  the  moral  as  well  as  the  legal  stigma  attaching 
to  the  child  born  outside  marriage,  there  ought  not  to  be  a  mere  per- 
petuation of  the  present  trend  of  improving  upon  the  common  law.  There 
ought  rather  to  be  an  abolition  of  the  common  law  by  a  statement  that  all 
children  have  equal  status.  This  being  accomplished,  it  would  remain 
only  to  devise  rules  for  determining  the  incidents  of  that  status.*^^ 

This  approach,  in  our  view,  goes  beyond  mere  casuistry.  We  think 
that  there  is  a  positive  value  in  changing  the  emphasis  of  the  law,  in  the 
hope  that  the  law  may  ultimately  lead  to  the  disappearance  of  the  moral 
obloquies  which  children  of  unmarried  parents  must  now  suffer.'^^ 

In  this  context  we  offer  the  following  recommendations. 

I.     Equality  of  Status  for  Children 

The  law  of  Ontario  should  declare  positively  that  for  all  its  pur- 
poses all  children  have  equal  status.  We  have  already  stated  why  we 
believe  this  declaration  to  have  value,  and  we  are  attracted  to  the  words 
of  the  New  Zealand  statute  on  the  status  of  children  which  provides  that:'^^ 

For  all  the  purposes  of  the  law  of  New  Zealand  the  relationship 
between  every  person  and  his  father  and  mother  shall  be  determined 
irrespective  of  whether  the  father  and  mother  are  or  have  been 
married  to  each  other,  and  all  other  relationships  shall  be  deter- 
mined accordingly. 

It  has  been  properly  said  that:'^'* 

In  marked  contrast  [to  civil  law  systems]  the  notion  of  status 
belongs  in  the  English  system  of  law  to  jurisprudence'^^  rather  than 
positive  law.  English  law  can  hardly  be  said  to  have  enshrined  the 
doctrine  of  subjective  rights  in  a  normative  system  or  provided  the 
machinery  for  their  direct  enforcement. 


7iFor  example,  processes  for  the  determining  of  paternity  must  remain.  See  p. 
39  et  seq. 

72"In  the  case  of  illegitimate  birth  the  child's  reactions  to  life  are  bound  to  be 
completely  abnormal.  .  .  .  To  be  fatherless  is  hard  enough,  but  to  the  fatherless 
with  the  stigma  of  illegitimate  birth  is  a  psychic  catastrophe."  Fodor,  "Emo- 
tional Trauma  Resulting  from  Illegitimate  Birth"  (1945),  54  Archives  of 
Neurology  and  Psychiatry  381. 

'^^Status  of  Children  Act  1969,  s.  3(1),  1  Statutes  of  New  Zealand,  1969. 

74Lasok,  "The  Legal  Status  of  the  Putative  Father"  (1968),  17  I.  &  C.L.Q.  634. 

75/Z)/^,,  at  634  n.  5:  "C/.  Sir  Carleton  Allen,  'Status  and  Capacity',  46  L.Q.R. 
277." 
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While  we  grant  the  accuracy  of  this  statement  we  can  see  no  particular 
complication  arising  from  the  introduction  of  the  concept  of  status  into 
the  positive  law  of  Ontario.  There  is  no  mystery  in  the  term,  since  it 
merely  describes  the  totality  of  rights  and  obligations  devolving  in  law 
upon  a  person  of  a  particular  description,  and  the  concept  of  rights  and 
obligations  is  not  new  to  the  common  law.  In  making  this  first  recom- 
mendation, therefore,  we  do  no  more  than  propose  as  a  matter  of  prin- 
ciple that  the  rights  and  obligations  of  all  children  should  be  uniform. 

II.    Abolition  of  a  Common  Law  Rule  of  Construction 

A  corollary  of  our  basic  recommendation  is  a  reversal  of  the  common 
law  rule  of  construction  that  any  reference  to  "child",  "children"  or 
"issue"  in  an  instrument  or  statute  should  be  taken  to  exclude  children 
bom  outside  marriage.  Given  the  canon  of  construction  that  a  statute 
ought  not  to  be  taken  to  rebut  the  common  law  unless  it  does  so  un- 
equivocally, we  recommend  that  the  common  law  rule  relating  to  the 
construction  of  the  words  "child",  "children",  or  "issue"  or  other  term 
having  a  similar  meaning  be  specifically  abolished.  In  the  future,  there- 
fore, a  person  wishing  to  exclude  children  born  outside  marriage  from 
benefits  under  a  will,  trust  deed  or  other  instrument  will  be  required 
either  to  name  afiirmatively  his  chosen  beneficiaries  or  exclude  specifically 
children  bom  outside  marriage.  It  will  no  longer  be  sufiicient  for  him 
to  nominate  his  or  any  other  person's  children  as  a  class  and  to  rely  on 
the  common  law  to  exclude  those  born  outside  marriage.  Moreover,  since 
the  term  "legitimate  child"  will  have  no  legal  meaning  in  Ontario  if  our 
recommendations  are  accepted,  the  use  of  such  a  term  in  an  instrument 
will  not  have  the  effect  of  excluding  children  born  outside  marriage 
from  benefits  under  an  instmment. 

The  words  "child",  "children"  or  "issue"  or  other  term  having  a 
similar  meaning  in  a  statute  should  also  specifically  be  stated  to  include 
all  children,  regardless  of  whether  their  parents  have  been  married  or 
not.  This  mle  of  constmction  should  apply  unless  there  is  clear  indication 
that  the  Legislature  had  in  mind,  in  any  particular  case,  a  more  limited 
class  of  children. 

The  following  statutes  are  among  those  which  would  need  to  be 
amended  in  the  implementation  of  these  recommendations. 

(i)     adoption,  custody  and  guardianship: 

Several  statutes  relating  to  adoption,  custody  and  guardianship  should 
be  amended  as  a  result  of  our  recommendations,  but  since  these  form  the 
subject  of  more  detailed  study  later  in  this  Report,  we  defer  consideration 
of  them  here. 

(ii)     the  devolution  of  estates  act: 

The  principle  underlying  our  recommendations  calls  for  the  repeal 
of  section  28  of  The  Devolution  of  Estates  Act'^^  which  provides,  inter 

76R.S.O.  1970,  c.  129,  as  amended  by  The  Devolution  of  Estates  Amendment  Act, 
1973. 
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alia,  that  no  illegitimate  child  or  relative  shall  benefit  from  an  intestacy. 
It  would  be  pointless  to  list  exhaustively  all  the  situations  where  the  fact 
of  birth  outside  marriage  now  creates  a  bar  to  inheritance  as  the  result 
of  intestacy,  but  we  set  down  several  by  way  of  example. 

A  dies  intestate.  He  was  married  to  B  and  there  were  two  chil- 
dren of  the  marriage,  C  and  D.  A  also  had  a  third  child,  E,  but  had 
never  been  married  to  F,  the  mother.  A's  estate  is  worth  $200,000.  Under 
present  law,  B  will  take  her  preferential  share  of  $50,000,  plus  her  distrib- 
utive share  of  one-third  of  $150,000  ($50,000),  and  C  and  D  would  each 
receive  $50,000.'7'7  The  third  child  E,  would  receive  nothing.  If  our  recom- 
mendations were  accepted,  B  would  still  receive  her  preferential  share 
plus  one-third  of  the  estate  but  the  remaining  two-thirds  would  be  divided 
equally  among  C,  D,  and  E. 

To  vary  the  facts  slightly,  E  predeceases  A  and  also  dies  intestate 
leaving  a  wife  X,  and  two  children  Y  and  Z.  Under  the  present  law, 
nothing  would  come  to  E's  family  on  A's  death,  but  under  our  recom- 
mendations X  would  receive  one-third  of  the  $33,333  due  to  E,  and 
Y  and  Z  would  take  the  remaining  two-thirds  between  them  equally. 

To  vary  the  facts  again,  F  marries  G  after  E's  birth,  and  has  two 
children,  J  and  K.  F  dies  intestate,  predeceasing  G  and  all  then:  children. 
At  present,  G  would  take  his  preferential  share  plus  one-third  of  F's 
property,  and  J  and  K  would  receive  the  remaining  two- thirds.  E  would 
once  again  take  nothing.'^^  Under  our  recommendations  E  would  be 
entitled  to  share  equally  with  J  and  K. 

To  summarize,  the  present  effect  of  section  28  of  The  Devolution 
of  Estates  Act  is  to  prevent  inheritance  by  any  person  claiming  relation- 
ship to  the  intestate  through  a  union  outside  marriage.  Such  a  rule  seems 
to  us  to  be  arbitrary,  and  we  reiterate  our  view  that  it  should  be  repealed. 

(iii)     THE  dependants' RELIEF  act: 

It  may  be  necessary  to  amend  The  Dependants'  Relief  Act'^^  so  that 
it  becomes  clear  that  a  child  bom  to  a  testator  outside  marriage  comes 
within  the  definition  of  a  "dependant"  entitled  to  claim  "the  adequate 
maintenance"  which  the  testator  is  bound  to  provide  under  the  Act.^^ 

(iv)       THE  FATAL  ACCIDENTS  ACT: 

The  Fatal  Accidents  Act^^  ought  also  to  be  amended  to  provide  that 
a  child  born  outside  marriage  has  a  claim  under  the  Act. 

(v)       THE  INSURANCE  ACT: 

The  Insurance  Act,  to  which  we  have  already  referred,^^  should  be 
amended  so  that  it  is  clear  that  a  person  has  an  insurable  interest  in  the 

77/Z)zW.  s.  11  ands.  3L 

'^Hbid.  s.  12  and  s.  30. 

79R.S.O.  1970,  c.  126,  s.  1(b). 

^^Ibid.  3.  2(1).  Cf.  Testator's  Family  Maintenance  Act,  R.S.B.C.  1960,  c.  378, 
s.  3(2),  Testators'  Family  Maintenance  Act,  R.S.N.S.  1967,  c.  303,  s.  1(a) (iii) 
and  The  Family  Relief  Act,  R.S.A.  1970,  c.  134,  s.  2(b) (ii),  (iii)  undsr  which 
children  born  outside  marriage  may  share  in  claims  upon  a  testator's  estate. 

81R.S.O.  1970,  c.  164,  s.  1(a). 

82At   18  supra. 
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life^3  and  well-being^"^  of  his  child  or  grandchild  born  outside  marriage. 
Section  386,  relating  to  prohibited  loans  and  investments  by  insurers, 
should  be  amended  to  ensure  that  the  children  born  outside  marriage  of 
directors,  officers  and  other  interested  persons  are  included  within  its 
scope. 

(vi)       THE  MARRIAGE  ACT: 

We  have  noted^^  that  The  Marriage  Act  contains  in  section  8  a 
provision  whereby  marriages  of  persons  under  fourteen  may  be  per- 
mitted in  certain  circumstances  to  prevent  "the  illegitimacy  of  offspring". 
In  another  Report^^  we  recommended  that  without  exception,  the  pro- 
cedures for  solemnization  of  marriage  should  not  be  available  to  any 
person  in  the  Province  of  Ontario  who  is  below  the  minimum  age  for  the 
solemnization  of  marriage.  These  minimum  ages  we  recommended  to  be 
eighteen  in  the  case  of  males  and  sixteen  in  the  case  of  females.  By 
implication  we  therefore  recommended  the  repeal  of  section  8  of  The 
Marriage  Act  and  we  maintain  our  position  on  this  matter.  If,  however, 
this  recommendation  is  not  accepted  we  point  out  that  as  we  are  recom- 
mending in  this  Report  the  abolition  of  the  concept  of  illegitimacy  then 
this  provides  another  reason  for  the  repeal  of  section  8. 

(vii)       THE  PERPETUITIES  ACT: 

As  we  recommend  the  abolition  of  the  concept  of  legitimation,  we 
draw  attention  to  the  fact  that  the  reference  to  the  possibility  in  section 
7(4)  of  The  Perpetuities  Act^'^  that  a  person  may  have  a  child  by  legitima- 
tion ought  to  be  deleted  from  that  section. 

(viii)       THE  SUCCESSION  DUTY  ACT: 

Subsections  (d)  and  (k)  of  section  1  of  The  Succession  Duty  Act, 
together  with  section  7(ll)(c)  of  the  same  Act,  noted  earlier  in  this 
chapter,^^  make  distinctions  between  the  duty  payable  on  the  transfer  of 
a  deceased's  property  to  his  relatives  born  within  marriage  and  those  bom 
outside  marriage.  With  the  philosophy  in  mind  of  removing  as  far  as 
possible  all  distinctions  between  persons  based  on  whether  they  were  born 
in  or  out  of  wedlock  we  recommend  that  The  Succession  Duty  Act  be 
amended  accordingly. 

(ix)       THE  VITAL  STATISTICS  ACT : 

In  The  Vital  Statistics  Act  there  is  a  provision  which  states  that  the 
father  of  an  "illegitimate"  child  is  not  required  to  register  the  birth  of 
the  child. ^^  Our  recommendations  would  require  the  redrafting  of  this 
section  to  provide  that  the  father  of  a  child  born  outside  marriage  would 
not  be  required  to  register  its  birth. 

mbid.  s.  153. 

84/6/W.  s.  254. 

85 At   14  supra. 

860ntario  Law  Reform  Commission,  2  Report  on  Family  Law,  Marriage,  53 

(1970). 
87R.S.O.  1970,  c.  343. 
88At  15  supra. 
89R.S.O.  1970,  c.  483,  s.  6(2). 
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Section  12  of  the  Act,  which  makes  provision  for  the  retrospective 
registration  of  births  where  children  have  been  legitimated,  should  be 
repealed.  The  concept  of  legitimation  is  irrelevant  if  our  recommendations 
are  accepted. ^^ 

(x)       THE  workmen's  COMPENSATION  ACT: 

In  The  Workmen's  Compensation  Acf^  the  definition  of  "member  of 
the  family"  provides  that  where  the  workman  is  the  parent  or  grandparent 
of  an  "illegitimate  child",  such  child  is  included,  and  that  where  the 
workman  is  an  "illegitimate  child",  his  parents  and  grandparents  are  also 
included. 

We  have  already  stated  that  we  find  the  term  "illegitimate  child" 
repugnant,  and  are  of  the  view  that  the  term  "child  born  outside  marriage" 
is  preferable.  We  would  therefore  recommend  the  re-drafting  of  this 
subsection. 

III.     Saving  Provisions 

The  comprehensive  nature  of  our  recommendations  regarding  children 
born  outside  marriage  makes  it  necessary,  in  our  view,  that  certain  saving 
provisions  be  enacted  in  the  event  that  the  recommendations  are  accepted. 

First,  all  instruments  executed  and  all  intestacies  taking  place  before 
any  Act  arising  out  of  our  Report  became  law,  ought  to  be  expressly  said 
to  be  subject  to  the  present  law.  We  contemplate,  of  course,  that  the  Act 
ought  to  cover  children  born  outside  marriage  who  are  in  existence  at 
the  time  the  Act  comes  into  force,  but  we  are  at  the  same  time  of  the 
opinion  that  it  would  be  too  onerous  to  ask  those  people  who  have  already 
executed  trusts,  wills  and  other  dispositions  to  re-examine  their  affairs  at 
this  time. 

Secondly,  our  recommendations  would,  without  more,  place  a  diSicult 
burden  on  those  charged  with  the  duty  of  administering  trusts  and  estates. 
It  is  clearly  impracticable  to  expect  trustees,  executors  or  administrators 
to  make  exhaustive  searches  for  children  born  outside  marriage  or  for 
persons  claiming  through  them,  when  efforts  are  frequently  made  to 
conceal  the  existence  of  such  children.  We  can  envisage  situations  in- 
volving estates  which  may  have  been  distributed  for  considerable  periods 
of  time  before  the  discovery  of  children  born  outside  marriage.  It  would 
in  most  of  these  situations  be  impossible  to  trace  the  share  of  the  child 
or  of  persons  claiming  through  him,  and  we  prefer  to  recognize  this 
rather  than  maintain  a  principle  which  may  give  rise  to  lengthy  and 
complicated  litigation.  The  duty  to  seek  out  beneficiaries  imposed  on  a 
trustee,  an  administrator  or  executor  ought  not,  therefore,  to  go  beyond 
the  duty  to  search  for  those  children  born  outside  marriage  whose  paternity 
is  positively  established  or  presumed,  when  the  time  for  the  ascertainment 
of  possible  beneficiaries  arrives,  by  the  means  which  we  recommend. 

In  the  application  of  the  new  principles  which  we  outline  it  may  be 
asked  whether  trustees,  administrators  or  executors  have  a  duty  to  search 

90Discussed  infra  at  40,  41. 
91R.S.O.  1970,  c.  505,  s.   1(1)  (r). 
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outside  Ontario  for  children  born  outside  marriage  who  may  be  potential 
beneficiaries. 

Our  recommendations  are,  of  course,  comprehensive  and  we  believe 
that  no  child  born  outside  marriage  should  be  deprived  of  rights  which 
he  would  have  had  by  being  born  within  marriage.  Nonetheless  the  ques- 
tion does  arise,  for  example,  whether  a  child  born  outside  marriage  to  an 
Ontario  testator  in  a  foreign  country  should  be  permitted  to  pursue  his 
claim  as  a  beneficiary  or  whether  trustees,  administrators  or  executors 
should  search  for  such  a  child.  We  do  not  wish  to  involve  ourselves  too 
deeply,  within  the  confines  of  this  Report,  in  principles  of  private  inter- 
national law,  but  we  feel  compelled  to  clarify  these  particular  points. 

We  beUeve  it  to  be  of  overriding  importance  that  an  estate  should 
be  distributed  as  quickly  as  possible  and  that  it  should  be  distributed 
only  to  those  who  have  claims  which  are  reliable.  Our  solution  to  the 
problem  presented  by  the  foreign  beneficiary  is,  therefore,  that  any  child 
who  wishes  to  benefit  from  the  reforms  which  we  propose  ought  to  estab- 
lish his  claim  in  Ontario  according  to  the  principles  of  Ontario  law. 

IV.     Determinations  of  Paternity 

The  most  obvious  difficulty  caused  by  our  recommendations  is  the 
practical  one  of  establishing  a  legal  connection  between  a  child  born 
outside  marriage  and  his  father.^^  Although  we  adhere  to  our  view  that 
all  children  should  have  the  same  status,  we  recognize  that  paternal  obli- 
gations should  not  arise  until  paternity  has  been  established  or  presumed 
in  some  credible  way.  The  very  fact  that  in  the  nature  of  things  paternity 
is  disputable,  makes  it  only  proper  that  a  putative  father  or  other  inter- 
ested persons  should  have  a  right  to  be  heard  on  the  matter. 

At  present  the  fact  of  paternity  can  be  established  in  three  general 
ways — ^by  presumption,  by  acknowledgment  by  the  father,  and  by  judicial 
decree.  Each  of  our  recommendations  concerning  the  way  in  which  pater- 
nity should  be  established  in  the  future  falls  under  one  or  other  of  these 
three  headings. 

(i)     presumption 

As  we  have  outlined  previously,  a  child  is  presumed  to  be  legitimate 
if  his  mother  and  father  were  married  at  the  time  he  was  conceived  or  at 
the  time  of  his  birth. 

We  propose  that  this  presumption  of  legitimacy,  which  is  incon- 
sistent with  the  principle  of  our  recommendations,  be  modified  and  con- 
verted into  a  presumption  of  paternity.  It  would  be  intolerable  if  the 
child  born  within  marriage  were  required  to  prove  his  paternity  affirm- 
atively, and  indeed,  we  would  prefer  that  no  child  be  required  to  take  this 
step.  As  it  is,  however,  we  feel  that  reality  demands  that  the  presumption 
of  paternity  not  go  beyond  the  fact  of  marriage.^^ 

92V^e  note  that  in  certain  rare  circumstances  difficulty  may  arise  in  establishing 
a  maternal  connection  between  a  woman  and  a  child,  but  this  would  seem  to 
become  an  issue  infrequently  and  we  do  not  think  it  necessary  to  alter  the 
present  law. 

93Cf.  the  alternative  approaches  suggested  in  the  Report  of  the  Family  Law 
Reform  Sub-Committee  of  the  Society  of  Public  Teachers  of  Law,  op.  cit.  n.  52 
supra. 
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We  recommend  that  there  be  a  presumption  that  a  child  bom  to  a 
married  woman  be  presumed  to  be  the  child  of  her  husband  in  the  follow- 
ing circumstances: 

(i)   Where  the  child  is  bom  during  the  marriage;  or 

(ii)   Where  the  child  is  born  within  eleven  months  after  the  marriage 
has  been  terminated  by  death  or  by  judicial  decree.^"^ 

Marriage  in  these  circumstances  should  include  both  void  and 
voidable  marriages,  since  it  is  just  as  realistic  to  include  these  unions  as 
it  is  to  include  others. 

We  should  point  out  that  the  principle  of  our  recommendations  makes 
The  Legitimacy  Act  unnecessary.  Since  the  concept  of  legitimacy  should 
have  no  further  legal  significance,  it  follows  that  the  Legislature  need  no 
longer  enunciate  the  circumstances  in  which  a  child  is  said  to  be  legitimate. 

(ii)       ACKNOWLEDGMENT 

Earlier  in  this  chapter^^  we  pointed  out  that  the  common  law  recog- 
nizes the  evidentiary  value  of  forms  of  acknowledgment  of  paternity, 
either  expressed^^  or  implied.  We  have  considered  the  question  whether 
we  ought  to  make  provision  for  a  type  of  acknowledgment  which  would 
be  conclusive  proof  of  paternity,  and  we  had  in  mind  here,  among  other 
things,  a  written  agreement  between  the  mother  and  the  putative  father. 
Despite,  however,  the  convenience  of  affording  conclusive  weight  to  such 
a  document,  we  emphasize  again  that  the  fact  of  paternity  should  always 
be  subject  to  disproof  in  a  court.  A  man  may  be  induced  to  sign  an 
agreement  as  a  result  of  fraud  or  because  both  he  and  the  mother  beUeve 
in  his  paternity.  We  bear  in  mind  that  other  people  apart  from  the  father 
might  lose  what  is  rightfully  theirs — a  share  on  an  intestacy,  for  instance 
— if  there  were  no  opportunity  to  contest  the  patemity  question. 

(iii)       JUDICIAL  DECREES  OF  PATERNITY 

We  have  already  outlined  the  situations  in  which  patemity  is  made 
the  subject  of  a  judicial  decree,^*^  and  we  again  draw  attention  to  the 
fact  that  only  in  one  narrowly  circumscribed  situation  can  a  decree  in  rem 
be  made. 

In  view  of  our  recommendation  that  the  concept  of  legitimacy  give 
way  to  the  concept  of  patemity  as  a  means  of  establishing  rights  and 
duties  between  father  and  child,  it  becomes  important  for  the  question 
of  patemity  to  be  determined  in  proceedings  in  which  a  judgment  similar 
to  a  declaratory  judgment  may  be  obtained.  We  are  also  of  the  view 
that  it  is  regrettable  that  the  question  of  patemity  is  always  open  for 
re-litigation  between  different  parties.  An  example  of  such  a  situation 
is  provided  by  the  following  hypothetical  facts.  A  is  married  to  B  with 

94The  period  of  eleven  months  appears  in  s.  5(1)  of  The  Legitimacy  Act,  R.S.O. 

1970,  c,  242  as,  we  presume,  the  most  lengthy  gestation  period  consistent  with 

medical  fact. 
^^ Supra  at  21. 
96E.g.  the  signing  of  the  Register  of  Births  in  accordance  with  The  Vital  Statistics 

Act,  R.S.O.  1970,  c.  483,  s.  6. 
^'^ Supra  2iX  9  et  seq. 
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two  children,  C  and  D.  A  fathers  a  child,  E,  by  F  during  his  marriage  to  B. 
The  following  litigation  might  arise. 

(i)  F  applies  for  an  affiliation  order  against  A.  A  is  declared  to  be 
E's  father  and  is  required  to  make  periodic  payments  of  main- 
tenance to  F. 

(ii)  A  is  injured  in  the  course  of  his  employment.  His  employer 
refuses  to  take  E  into  account  in  paying  compensation,  although 
the  accident  deprives  F  of  the  maintenance  payments  under  the 
affiliation  order.  The  question  of  paternity  must  be  litigated 
again. 

(iii)  A  dies,  leaving  a  will  in  which  he  disposes  of  all  of  his  property 
to  "my  children,  bom  both  within  and  outside  marriage".  The 
executors  give  notice  of  their  intention  and  distribute  to  C  and 
D  only.  E  then  brings  an  action  against  the  executors  claiming 
that  he  is  A's  child,  and  the  question  is  re-litigated. 

Our  ideal  solution  to  the  problem  of  multiple  litigation  over  paternity 
would  be  to  provide  one  form  of  proceeding  leading  to  a  declaration  of 
paternity  to  which  a  person  alleging  or  disavowing  paternity  would  have 
resort  whenever  it  became  an  issue.  For  instance,  where  an  unmarried 
mother  wished  to  obtain  maintenance  for  her  child  she  would  ask  for  it 
as  ancillary  relief  to  an  in  rem  ruling  on  the  paternity  of  her  child.  Simi- 
larly, wherever  the  question  of  paternity  arose  as  a  collateral  matter — ^for 
example  in  an  action  against  the  executors  of  a  will — it  would  be  decided 
by  way  of  reference  to  a  hearing  on  the  paternity  question  and  the  result- 
ing judgment  would  declare  the  status  of  the  child  and  be  binding  in  all 
future  situations. 

We  are  troubled,  however,  by  the  shortcomings  of  the  adversary 
system  in  the  face  of  the  kind  of  proceeding  we  have  in  mind,  and  we 
are  equally  as  concerned  about  the  effect  of  adopting  an  inquisitorial 
system. 

The  difficulties  occasioned  by  the  adversary  system  are  obvious.  A 
mother  might  bring  an  action  to  decide  paternity  for  the  purpose  of 
obtaining  maintenance  for  her  child,  and  the  father  whom  she  names 
might  be  found,  on  the  balance  of  probabilities,  to  be  the  actual  father. 
If  this  judgment  were  to  bind  all  the  world,  it  would  preclude  the  child 
from  asserting  paternity  against  some  other  person  at  a  later  time,  although 
the  child's  interests  might  well  be  different  from  those  of  the  mother 
and  he  would  not  have  been  heard.  Similarly,  a  man  who  for  one  reason 
or  another  might  wish  to  assert  paternity  and  have  a  judicial  decree  to 
that  effect  would  be  estopped  by  the  in  rem  judgment  arising  from  a 
hearing  of  which  he  might  not  have  had  notice  and  in  which  he  might 
not  have  had  an  opportunity  to  present  a  case. 

An  inquisitorial  system  of  decision-making  would  change  the  whole 
nature  of  a  paternity  proceeding.  Instead  of  deciding  whether  one  man  is 
or  is  not,  on  the  balance  of  probabilities,  the  father  of  a  child,  a  court 
itself  would  be  charged  with  the  responsibility  of  investigating  all  the 
circumstances  surrounding  a  birth.  Quite  apart  from  the  difficulty  of 
engrafting  a  complex  investigatory  process  on  the  present  system,  it  is 
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doubtful  whether  any  additional  certainty  would  result.  The  investigation 
might  reveal  facts  which  would  involve  calling  a  number  of  men  into  a 
court  and  asking  them  to  rebut  evidence  that  any  one  of  them  might  be 
the  father.  The  sciences  of  haematology  and  genetics  have  not  yet  reached 
a  stage  where  it  can  be  proven  conclusively  that  any  one  man  is  the 
father  of  a  child,^^  and  so  the  theoretical  possibility  exists  of  having 
several  men  before  a  court,  no  one  of  whom  on  the  evidence  could  be 
said  to  be  more  probably  the  father  than  any  other.  Leaving  this  aside, 
the  investigatory  process  could  not  guarantee  that  all  available  evidence 
would  be  before  the  court  at  the  appropriate  time.  It  would,  therefore,  still 
be  possible  for  a  credible  assertion  of  paternity  to  be  made  later  by  an 
interested  person  who  had  not  been  summoned  as  a  result  of  the  investiga- 
tion. By  the  same  token,  evidence  which  would  serve  to  disprove  paternity 
might  also  come  to  light  long  after  the  investigation,  hearing  and  conclu- 
sion of  the  matter. 

We  do  not  involve  ourselves  with  the  question  of  who  would  initiate 
proceedings  and  on  whom  primary  responsibility  for  gathering,  presenting 
and  rebutting  evidence  would  lie  in  an  inquisitorial  system,  as  we  are 
led  regretfully  but  inescapably  to  the  conclusion  that  the  making  of  an 
in  rem  judgment  on  paternity  is  not  realistic. 

As  an  alternative  we  propose  that  whenever  a  judicial  decree  of 
paternity  is  made,  whether  it  is  made  in  proceedings  in  which  an  immediate 
right  involving  the  issue  of  paternity  is  being  asserted,^^  or  whether  the 
decree  is  purely  declaratory,  obtained  for  the  purpose  of  securing  a  future 
right,  then  this  decree  will  operate  as  a  presumption  that  the  man  named 
in  the  decree  is  the  father  for  all  other  purposes.  Since  the  decree  would 
be  only  a  presumption  it  would  be  open  to  rebuttal,  so  that  discovery  of 
new  evidence  by  the  putative  father  disproving  his  paternity  could  later 
operate  to  relieve  him  of  his  rights  and  obligations.  Similarly,  a  man  who 
discovered  at  some  future  time  that  he  was  the  actual  father  and  who 
wanted  to  assume  parental  responsibility  could  do  so.  Moreover,  a  child 
who  wished  to  allege  paternity  against  another  man  would  not  be  pre- 
cluded from  doing  so. 

A  hypothetical  fact  situation  may  serve  to  make  our  recommendation 
clearer.  M,  having  had  sexual  relations  with  a  number  of  men,  gives 
birth  to  a  child,  Z.  M  brings  proceedings  for  a  declaration  of  paternity 
against  A,  and  on  the  balance  of  probabilities  he  is  found  to  be  the 
putative  father.  Ten  years  later  A  wishes  to  obtain  custody  of  Z.  He 
applies  to  the  court  for  an  order  to  this  effect.  It  is  not  necessary  for  him 
to  prove  paternity,  as  the  declaratory  order  serves  as  a  presumption  that 
he  is  the  father.  A  obtains  custody.  Some  few  more  years  later  M  con- 
fesses to  Z  that  she  knows  B  to  be  his  actual  father.  Z  applies  to  the 
court  for  a  declaration  that  B  is  his  father.  It  will  be  necessary  for  Z  to 
rebut  the  presumption  set  up  by  the  original  order  if  he  is  to  be  successful 
in  his  application. 

98See  The  Law  Commission,  Blood  Tests  and  the  Proof  of  Paternity  in  Civil 
Proceedings  (Law  Com.  No.  16,  H.M.S.O.  1968),  and  other  materials  referred 
to  at  n.  109  infra. 

99We  do  not  include  affiliation  orders  in  this  category,  for  reasons  which  we 
later  set  out. 
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The  opportunity  for  M  and  Z  to  make  applications  for  the  declara- 
tions which  we  have  just  described  does  not  now  exist  in  Ontario. ^^^  A 
determination  of  paternity  can  be  made  where  some  immediate  right  is 
being  asserted — for  instance,  where  a  child  claims  that  he  is  the  legitimate 
child  of  a  father  in  order  that  he  may  inherit  on  an  intestacy — but  if  a 
child  merely  wishes  to  obtain  a  declaration  that  a  certain  man  is  his  father 
for  no  other  purpose  than  to  secure  future  rights,  he  is  precluded  from 
doing  so  by  unavailability  of  procedure.  We  propose,  therefore,  that  the 
courts  be  given  power  to  make  declaratory  judgments  on  paternity  at  the 
suit  of  any  interested  person,  although  for  the  reasons  we  have  outlined 
we  do  not  recommend  that  they  have  the  force  of  judgments  in  rem. 

The  scheme  of  reform  which  we  have  set  up  is  based  upon  presump- 
tions as  to  paternity,  both  in  the  case  where  a  child  is  born  to  a  wife  during 
or  just  after  her  marriage,  and  in  the  case  of  a  paternity  decree.  Out  of 
these  presumptions  may  arise  circumstances  which  may  be  thought  to  be 
inequitable.  Hypothetical  fact  situations  will  illustrate  what  we  mean. 

(i)  M,  having  had  sexual  relations  with  a  number  of  men,  gives 
birth  to  a  child,  Z.  M  brings  proceedings  for  a  declaration  of 
paternity  against  A,  and  on  the  balance  of  probabilities  he  is 
found  to  be  the  putative  father.  A  maintains  Z  throughout  his 
minority  and  provides  him  with  other  gratuitous  benefits.  When 
he  is  sixteen,  Z  finds  out  that  B  is  his  actual  father.  Z  does  not 
act  on  this  information  until  both  A  and  B  have  died.  Both  die 
intestate,  A  predeceasing  B.  Z  benefits  from  A's  estate  by  virtue 
of  the  presumption  set  up  by  the  declaration,  and  then  asserts 
B's  paternity  in  an  action  against  the  administrator  of  B's  estate. 

(ii)  M,  having  had  sexual  relations  with  a  number  of  men,  gives 
birth  to  a  child,  Z.  One  of  the  men.  A,  obtains  a  declaration 
of  paternity  and  maintains  Z  throughout  his  minority.  B  is 
aware  that  he  is  the  actual  father,  but  does  not  act  on  this 
knowledge  until  Z  dies  intestate.  At  that  point  he  rebuts  the 
presumption  set  up  by  the  declaration  in  favour  of  A  by  intro- 
ducing M  as  a  witness  in  an  action  against  the  administrator 
of  Z's  estate.  M  gives  evidence  that  B  is  indeed  the  actual 
father,  and  by  virtue  of  this  excludes  A  from  participation  in 
the  distribution  of  Z's  estate  and  includes  himself. 

We  therefore  are  of  the  opinion  that  our  recommendations  ought  to 
be  modified  in  order  to  prevent  the  assertion  of  paternity  in  circumstances 
giving  rise  to  inequities.  To  this  end  we  propose  that  neither  the  paternal 
relationship  in  the  case  of  a  child  born  outside  marriage  or  any  other 
relationship  traced  through  the  paternal  relationship,  should  be  recognized 
for  any  purpose  relating  to  the  disposition  of  property  by  will  or  by  way 
of  trust  unless: 

(i)  The  relationship  has  been  established  by  or  against  the  father 
in  his  lifetime;  or 


'^^^Supra  at  9  et  seq. 
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(ii)   If  the  purpose  is  for  the  benefit  of  the  father,  paternity  has  been 
established  by  or  against  him  during  the  life  of  the  child J^^ 

There  may  be  some  situations,  however,  where  these  limitations  will 
work  hardship  upon  those  who  might  otherwise  have  a  claim  through  a 
relationship  arising  outside  marriage.  A  common  enough  situation  might 
be  that  in  which  a  couple  live  together  as  man  and  wife  without  marrying, 
and  bring  their  children  up  in  the  belief  that  a  marriage  has  in  fact  taken 
place.  In  such  a  situation  the  facts  might  not  be  revealed  until  the  time 
of  death  of  the  father,  by  which  time  it  would  be  too  late  for  the  children 
to  bring  proceedings  for  a  judicial  declaration  of  paternity. 

To  cover  situations  where  it  may  be  inequitable  to  apply  stringently 
the  foregoing  rules  of  limitation,  we  recommend  that  they  be  modified  by 
a  provision  similar  in  principle  to  that  appearing  in  section  4(2)  of  The 
Dependants'  Relief  Act.^^^  This  section  provides  that: 

Where  letters  probate  have  been  or  are  applied  for  .  .  .  an  applica- 
tion for  an  allowance  .  .  .  shall  be  made  at  the  time  of  applying  for 
letters  probate  and  in  every  other  case  the  application  shall  be  made 
within  three  months  after  the  death  of  the  testator,  but  the  judge,  ii 
he  considers  it  just,  may  allow  an  application  to  be  made  at  any  time 
as  to  any  portion  of  the  estate  remaining  undistributed  at  the  date  of 
the  application  [emphasis  added]. 

It  is  a  corollary  of  our  recommendations  relating  to  judicial  declara- 
tions of  paternity  that  these  decrees,  wherever  they  are  made  in  Ontario, 
should  be  recorded  at  a  central  location  and  indexed  in  such  a  way  that 
executors,  trustees  and  administrators  might  readily  and  conveniently 
obtain  the  information  they  require  in  ascertaining  possible  beneficiaries. 
It  would  be  a  simple  matter  to  set  up  such  a  record,  and  its  institution 
would  relieve  those  charged  with  the  duty  of  distributing  assets  of  the 
task  of  routinely  searching  the  records  of  courthouses  across  the  Province 
for  information  relating  to  paternity  decrees. 

V.     The  Affiliation  Order 

In  the  light  of  the  recommendations  which  we  make  relating  to  judi- 
cial declarations  of  paternity,  it  is  necessary  to  explain  our  position  regard- 
ing the  existing  law  relating  to  affiliation  orders. 

We  considered  the  possibility  that  affiliation  proceedings  under  The 
Child  Welfare  Act  ought  to  be  abolished.  The  principal  argument  in  sup- 
port of  this  step  is  that  the  continuance  of  affiliation  proceedings  might 
deflect  the  institution  of  proceedings  leading  to  a  judicial  declaration  of 
paternity.  Mothers,  for  instance,  may  content  themselves  with  bringing 
affiliation  proceedings,  for  the  purpose  of  obtaining  immediate  mainte- 
nance payments,  rather  than  bringing  declaration  proceedings,  which 
would  be  of  more  value  to  the  child. 


^^'^Status  of  Children  Act  1969,  s.  7(1),  1  Statutes  of  New  Zealand,  1969.  An 
exception  to  these  rules,  where  an  affiliation  order  has  been  made  during  the 
life  of  either  the  father  or  the  child,  is  discussed  at  p.  23  et  seq. 

102R.S.O.  1970,  c.  126. 


23 

On  the  other  hand,  however,  it  is  likely  that  declaration  proceedings 
will  be  more  lengthy,  complicated  and  costly  than  the  present  affiliation 
proceedings,  and  we  are  reluctant  to  adopt  a  position  which  would  force 
applicants  to  sacrifice  what  is  now  a  relatively  simple  procedure  in  favour 
of  a  more  complex  one.  Indeed,  we  would  be  content  if  we  could  recom- 
mend that  the  existing  affiliation  proceeding  could  serve  instead  of,  and 
have  the  same  consequences  as,  the  judicial  declaration  of  paternity  which 
we  propose.  We  do  not,  however,  think  it  constitutionally  proper  to  accord 
a  decree  made  by  a  judge  appointed  under  section  92  of  the  British  North 
America  Act  the  status  of  a  declaration  which  may  alter  inheritance  rights. 

As  an  alternative  solution  we  propose  that  the  limitations  which  we 
have  recommended  relating  to  the  bringing  of  declaration  proceedings  dur- 
ing the  lifetime  of  the  father  or  the  child^^^  be  modified  where  an  affilia- 
tion order  has  been  made  and  has  not  later  been  set  aside  by  virtue  of  the 
making  of  a  declaration  of  paternity.  For  example: 

(i)  M,  having  had  sexual  relations  with  a  number  of  men,  gives 
birth  to  a  child,  Z.  M  brings  successful  affiliation  proceedings 
against  one  of  the  men,  A.  Five  years  after  Z's  birth,  A  dies 
intestate.  Under  our  unmodified  proposal,  Z  would  at  that  point 
be  precluded  from  making  an  application  for  a  declaration  that 
A  was  his  father  and  would  therefore  not  be  in  a  position  to 
benefit  from  A's  estate.  Under  our  modified  proposal  Z,  upon 
attaining  his  majority,  would  be  able  to  bring  an  application  for 
a  declaration  that  A  was  his  father,  and  thereby  benefit  from  the 
intestacies  of  A's  relatives  (although  not,  probably,  from  A's 
intestacy,  because  his  estate  would  in  all  probability  have  been 
wound  up). 

(ii)  M,  having  had  sexual  relations  with  a  number  of  men,  gives 
birth  to  a  child,  Z.  M  brings  successful  affiliation  proceedings 
against  one  of  the  men,  A.  A  maintains  Z.  Z  later  receives  a 
substantial  legacy  from  M's  father  but  dies  before  A  brings  an 
application  for  a  declaration  that  Z  was  his  son.  Our  modified 
proposals  would  allow  A  to  pursue  this  claim. 

It  may,  initially,  be  thought  that  this  modification  might  emasculate 
the  original  limitations  and  give  rise  to  the  very  inequities  which  the  limi- 
tations were  designed  to  prevent.  This,  however,  need  not  be  so.  In  the 
two  examples  which  we  cited  earlier,  ^^"^  the  inequities  came  about  in  both 
cases  because  there  were  two  sets  of  declaration  proceedings,  one  during 
the  life  of  the  deceased  and  the  other  after  his  death.  Our  modification 
would  not  allow  these  situations  to  be  perpetuated,  because  the  declaration 
proceeding  during  the  lifetime  of  the  deceased  would  vacate  the  affiliation 
decree  and  therefore  remove  the  situation  from  the  ambit  of  the  modifica- 
tion, which  is  based  on  the  assumption  that  the  decree  has  not  been 
vacated  at  the  date  of  death  of  the  deceased.  The  following  hypothetical 
fact  situation  will  serve  to  illustrate  our  point. 

M,  having  had  sexual  relations  with  a  number  of  men,  gives  birth  to 
a  child,  Z.  M  brings  successful  affiliation  proceedings  against  B.  A 


l03See  21  supra. 
104 At  21  supra. 
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later  is  successful  in  applying  for  a  declaration  that  he  is  the  father 
of  Z.  A  dies  intestate.  Z  may  not,  merely  because  of  the  original 
afl&liation  order,  apply  for  a  declaration  that  B  was  his  father  and 
thereby  inherit  from  two  estates.  The  affiliation  order  against  B  would 
have  become  a  nullity  upon  the  making  of  the  declaration  involving 
A. 

In  making  this  recommendation  relating  to  affiliation  orders  we  are 
fully  cognizant  of  the  fact  that  such  orders  expire  upon  a  child's  attaining 
sixteen  or  eighteen  years  of  age.^^^  The  expiry  of  an  affiliation  order 
should,  however,  have  no  effect  on  the  ability  of  a  person  to  found  upon 
it  an  application  for  a  declaration  of  paternity  after  the  death  of  the  person 
through  whom  he  is  claiming. 

VI.     Evidence  In  Cases  Where  Paternity  Is  Raised 

There  are  a  number  of  evidentiary  matters  in  connection  with  the 
proof  of  paternity  we  have  not  so  far  discussed  in  this  Report. 

1.  The  Child  Welfare  Act^^^  provides  that: 

No  affiliation  order  shall  be  made  under  section  59  upon  the 
evidence  of  the  mother  of  the  child  unless  her  evidence  is  corrob- 
orated by  some  other  material  evidence. 

The  meaning  of  this  provision  was  explained  in  Burbury  v.  Jack- 
soii^^'^  where  it  was  held  that  corroboration  involves  evidence  which  tends 
to  show  more  than  possibility,  in  other  words,  evidence  which  tends  to 
show  probability. 

Because  of  the  potentially  far-reaching  consequences  of  the  making 
of  a  declaration  of  paternity  we  believe  it  to  be  important  that  any  asser- 
tion of  paternity,  whether  made  by  a  mother  or  any  other  person,  which 
may  lead  to  a  judicial  declaration,  be  supported  by  corroborative  evidence 
before  an  order  can  be  made. 

2.  We  wish  to  point  out  that  the  unhappy  consequences  resulting 
from  a  finding  that  a  child  was  illegitimate  gave  rise  to  tiie  common  law 
rule  of  evidence  that  wherever  the  legitimacy  of  a  child  was  put  into  ques- 
tion, the  presumption  of  legitimacy  could  be  rebutted  only  by  evidence 
establishing  beyond  reasonable  doubt  that  he  was  not  the  child  of  a  wife's 
husband.  1^^ 

If  our  recommendations  are  accepted  the  concept  of  legitimacy  will 
disappear,  and  we  think  it  inappropriate  that  criminal  standards  of  proof 
should  continue  to  be  applied  in  civil  proceedings.  Our  guiding  principle  in 
our  discussion  has  been  that  paternal  rights  and  duties  should  fall  on  the 
shoulders  of  an  actual  father,  and  it  is  inconsistent  with  this  philosophy  to 
insist  that  a  husband  who  can  prove  on  the  balance  of  probabilities  that 

I05r/ze  Child  Welfare  Act,  R.S.O.  1970,  c.  64,  s.  59(1),  as  amended  by  The  Child 

Welfare  Amendment  Act,  1972,  c.  109,  s.  6, 
106R.S.O.  1970,  c.  64,  s.  56. 
107[1917]  1  K.B.  16,  per  Lord  Reading,  C.J. 
^OSWheeler  v.  Wheeler  (1966),  56  W.V^.R.  151;  56  D.L.R.  (2d)  668;  Re  L.,  [1968] 

P.  119. 
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he  is  not  the  father  of  his  wife's  child  should  be  required  to  meet  a  higher 
standard  of  proof. 

We  therefore  propose  that  wherever  paternity  is  in  question,  whether 
it  is  sought  to  be  established  against  a  putative  father,  or  whether  a  pre- 
sumed father  seeks  to  disprove  paternity,  the  standard  of  proof  to  be  met 
should  be  that  of  proof  on  the  balance  of  probabilities. 

3.    We  turn  now  to  the  question  of  blood  tests. 

The  usefulness  of  blood  tests  in  paternity  matters  is  not  well-estab- 
lished.^o^  Of  their  effect,  the  English  Law  Commission  has  said:^^^ 

We  are  satisfied  that  as  medical  knowledge  stands  at  present  blood 
tests  may  provide  conclusive  evidence  in  a  negative  sense;  that  is, 
they  can  prove  that  a  given  man  could  not,  according  to  the  biological 
laws  of  heredity,  be  the  father  of  a  particular  child.  They  cannot 
prove  conclusively  that  he  is  the  child's  father  but  they  can  show, 
with  varying  degrees  of  probability,  that  he  could  be.  .  .  .  Where  a 
man  is  wrongly  accused  of  paternity  there  is  now  at  least  a  seventy 
per  cent  chance  that  an  exclusion  result  will  be  obtained  from  blood 
tests.  .  .  .  Where  blood  tests  provide  a  non-exclusion  result  they 
indicate  a  possibility  that  the  man  concerned  is  the  child's  father. 
The  strength  of  this  indication  will  depend  primarily  upon  the  inci- 
dence of  the  relevant  blood  factors  in  the  population. 

In  view  of  the  increased  importance  which  our  proposals  give  to  the 
fact  of  paternity,  we  believe  that  a  revised  approach  to  the  use  of  blood 
tests  in  paternity  proceedings  (and  here  we  include  affiliation  proceedings) 
is  necessary  in  Ontario. 

As  the  law  now  seems  to  stand,  the  results  of  blood  tests  taken 
voluntarily  are  admissible  in  evidence  to  prove  that  a  particular  man 
cannot  be  the  father  of  a  particular  child,^  but  there  is  no  provision  for 
a  case  where  the  parties  to  an  action  involving  paternity  refuse  to  submit 
to  blood  tests.  It  seems  clear  enough  that  without  statutory  authority  a 
court  can  neither  order  a  party  to  submit  to  a  blood  test  nor  draw  any 
inference  from  a  party's  failure  to  take  such  a  test  voluntarily. ^^^ 

We  are  of  the  view  that  the  evidence  provided  by  blood  tests  ought 
to  be  a  more  significant  factor  in  paternity  proceedings  in  the  future, 
although  we  are  not  prepared  to  go  so  far  as  to  suggest  that  a  party  be 
forced  to  submit  himself  to  such  a  test  against  his  will.  In  company  with 
the  English  Law  Commission  we  think  it  more  desirable  to  encourage  the 
use  of  blood  tests  by  a  system  of  drawing  inferences  against  a  person  who 
unreasonably  withholds  his  consent  to  a  test. 

^09iVelstead  v.  Brown,  [1952]  1  S.C.R.  3;  The  Law  Commission,  Blood  Tests  and 
the  Proof  of  Paternity  in  Civil  Proceedings  (Law  Com.  No.  16,  H.M.S.O. 
1968),  Krause,  "Scientific  Evidence  and  the  Ascertainment  of  Paternity" 
(1971),  5  Family  Law  Quarterly  252;  Ratimorszky,  "Blood  Tests  in  Paternity 
Cases"  (1970),  19  Cleveland  State  L.  Rev.  491;  Fisher,  "Serological  Evidence 
and  the  Question  of  Paternity"  (1969),  6  U.  of  Queensland  L.J.   14. 

110/^/^.  at  2. 

^^^Welstead  v.  Brown,  [1952]  1  S.C.R.  3. 

Il2r/ie  Judicature  Act,  R.S.O.   1970,  c.  228,  s.  78;  H.  v.  //.,  [1933]  O.W.N.  490. 
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With  these  principles  in  mind  we  follow  the  lead  of  the  English  Law 
Commission  and  offer  the  following  recommendations  for  change. 

(i)  The  results  of  blood  tests  undertaken  voluntarily  should  continue 
to  be  admissible  in  evidence. 

(ii)  In  all  civil  proceedings  in  which  any  court  is  called  upon  to 
determine  the  paternity  of  any  child  it  should  have  the  power  to 
rule  that  the  parties  to  the  action,  the  child  concerned  or  its 
mother,  or  all  of  them,  should  submit  to  blood  tests. 

(iii)  Any  party  to  the  proceedings  should  be  entitled  to  apply  for  such 
a  ruling.  ^13 

(iv)  No  sample  of  blood  should  be  taken  from  a  person  as  a  result 
of  a  ruling  by  a  court  unless  that  person  consents  to  its  being 
taken,  or  if  he  is  incapable  of  consenting,  consent  is  given  in 
accordance  with  the  proposals  which  we  later  set  out. 

(v)  Where  a  person  refuses  to  submit  to  a  blood  test  after  a  court 
has  ruled  that  he  ought  to  do  so,  the  court  should  be  entitled 
to  draw  whatever  inference  it  thinks  appropriate  from  the 
refusal. 

Of  this  situation  the  English  Law  Commission  said:^^"* 

...  we  suggested  that  a  person  refusing  to  be  tested  ought  to 
be  able  to  show  good  cause,  on  religious  or  health  grounds,  why 
his  or  her  refusal  is  justified.  We  still  think  that  it  should  be 
open  to  a  person  refusing  to  be  tested  to  satisfy  the  court  that 
his  or  her  refusal  is  justified  but  we  do  not  think  that  it  would 
be  appropriate  to  provide  specific  grounds  on  which  refusal  can 
be  justified.  In  the  first  place  it  would  be  difficult  to  anticipate 
all  the  reasons  which  would  justify  refusal  (religious  objection 
and  health  hardly  seem  to  be  exhaustive),  and  secondly  the  two 
grounds  which  we  did  suggest  seem  to  be  inappropriate.  We 
have  not  been  able  to  discover  a  religious  body  which  objects 
to  the  removal  of  a  sample  of  blood  from  one  of  its  adherents. 
So  far  as  health  is  concerned,  we  are  advised  by  the  medical 
profession  that  there  are  hardly  any  cases  where  a  person's  state 
of  health  would  make  it  dangerous  to  have  a  blood  sample  taken, 
though  there  may  be  cases,  such  as  with  haemophiliacs,  where 
precautions  are  necessary.  ...  It  would  be  quite  proper  in  our 
view  to  provide  expressly  that  a  person  should  be  entitled  to 
refuse  to  be  tested  with  impunity  if  he  satisfied  the  court  that 
his  refusal  was,  in  the  circumstances,  justified;  we  think,  how- 
ever, that  it  would  be  unnecessary  to  do  so  if  our  recommenda- 
tion is  accepted  that  the  court  should  be  able  to  draw  whatever 
inferences  it  thinks  proper  from  a  refusal.  If  the  court  regards 
the  refusal  as  justified  it  will  no  doubt  think  that  no  inferences 
should  be  drawn  against  the  person  refusing. 


ll3We  are  not  prepared  to  impinge  on  the  nature  of  adversary  proceedings  to  the 
extent  of  recommending  that  a  court  have  power  to  call  for  blood  tests  even 
though  no  party  requests  them. 

1140/7.  cit.  n.  109  supra,  at  17,  18. 
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With  all  of  the  foregoing  portion  of  the  English  Law  Commission's 
conclusions  we  respectfully  agree. 

(vi)  If  a  person  is  mentally  incapable  of  giving  a  valid  consent  it 
should  be  proper  to  take  a  blood  sample  from  him  if  the  person 
in  whose  care  and  control  he  is  consents  and  the  medical  prac- 
titioner under  whose  care  he  is  certifies  that  giving  a  sample  will 
not  be  prejudicial  to  his  proper  care  or  treatment.  If  the  person 
having  the  care  and  control  of  the  incompetent  is  also  a  party  to 
the  action,  and  can  give  no  good  reason  for  withholding  his 
consent,  a  court  should  also  be  able  to  draw  such  inference  as  it 
thinks  fit  against  that  person.  It  goes  without  saying,  however, 
that  no  inference  at  all  ought  to  be  drawn  against  the  incom- 
petent himself  where  the  consent  of  his  custodian  is  withheld. 

The  capacity  or  incapacity  of  minors  to  consent  to  medical 
treatment  poses  a  particular  problem  in  this  area.  It  is  not  clear 
in  Ontario  at  what  age  a  minor  can  be  said  to  be  capable  of 
forming  a  valid  consent  to  medical  treatment, ^^^  and  although 
this  is  not  an  appropriate  place  in  which  to  resolve  the  debate, 
we  believe  that  the  law  for  the  purpose  of  blood  tests  in  paternity 
proceedings  ought  to  be  made  certain,  bearing  in  mind  that  in 
most  such  cases  the  blood  type  of  a  minor  will  be  of  great  sig- 
nificance. Although  recognising  that  its  decision  was  arbitrary, 
the  Law  Commission  fixed  on  the  age  of  sixteen  as  being  one  at 
which  most  minors  could  be  said  to  appreciate  the  significance 
of  a  blood  test  in  paternity  proceedings.  Equally  recognising 
that  the  age  of  sixteen  is  arbitrary,  we  are  of  the  same  opinion. 
Accordingly  we  recommend  that  a  child  aged  sixteen  or  over 
should  be  capable  of  giving  a  valid  consent  to  giving  a  sample 
of  blood  unless,  if  of  full  age,  he  would  not  have  the  capacity 
to  consent.  Where,  on  the  other  hand,  a  child  is  under  the  age 
of  sixteen  the  consent  of  the  person  having  care  and  control  of 
him  should  be  required.  To  be  consistent  with  our  recommenda- 
tions relating  to  other  persons  incapable  of  giving  consent,  we 
also  recommend  that  where  the  person  having  the  care  and  con- 
trol of  the  child  is  also  a  party  to  the  action,  and  can  give  no 
good  reason  for  withholding  his  consent,  a  court  should  be  able 
to  draw  such  inference  as  it  thinks  fit  against  that  person.  Simi- 
larly, no  inference  at  all  ought  to  be  drawn  against  the  child 
where  consent  by  his  custodian  is  withheld. 

(vii)  The  Law  Commission  pointed  out  in  its  report  that  in  order  to 
make  the  use  of  blood  tests  in  paternity  proceedings  as  reliable 
as  possible,  a  number  of  standards  ought  to  be  imposed  and  a 
series  of  detailed  procedures  drawn  up.  For  example,  the  nature 
of  the  tests  to  be  made  ought  to  be  clear,  the  procedure  to  be 
followed  in  making  the  tests  ought  to  be  laid  down,  and  the  form 
in  which  the  result  of  the  tests  should  be  communicated  to  the 
parties  and  to  the  court  ought  to  be  set  out.  We  think  that  this 
is  a  task  which  might  most  properly  be  carried  out  by  a  joint 
committee  of  doctors  and  lawyers,  and  we  recommend  that  such 

nscf.  Johnston  v.   Wellesley  Hospital,  [1971]  2  O.R.   103,  and  Regulation  729 
under  The  Public  Hospitals  Act,  R.R.O.  1970,  s.  49. 
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a  committee  be  set  up  with  a  view  to  devising  a  series  of  rules 
which  could  be  promulgated  by  Order  in  Council. 

VII.     Limitation 

The  limitation  period  for  the  making  of  an  affiliation  order  is  set  out 
in  The  Child  Welfare  Act}^^\i  is  provided  that: 

No  affiliation  order  shall  be  made  under  section  59  unless  the 
application  therefor  is  made  in  the  lifetime  of  the  putative  father,  and 

(a)  within  two  years  from  the  birth  of  the  child; 

(b)  within  one  year  after  the  doing  of  any  act  on  the  part  of  the 
putative  father  that  affords  evidence  of  acknowledgment  of 
paternity;  or 

(c)  within  one  year  after  the  return  to  Ontario  of  the  putative  father 
where  he  was  absent  from  Ontario  at  the  expiration  of  the  period 
of  two  years  from  the  birth  of  the  child. 

Where  paternity  is  raised  as  a  collateral  question,  the  limitation  period 
is  that  laid  down  for  the  collateral  question. 

As  our  recommendations  have  as  their  philosophical  basis  the  view 
that  the  paternal  relationship  should  be  encouraged,  regardless  of  the 
marital  status  of  the  father,  we  regard  the  removal  of  a  limitation  period 
in  matters  of  paternity  as  a  logical  extension  of  this  principle. 

In  the  nature  of  things  a  paternal  connection  may  not  be  discovered 
for  many  years  after  a  child's  birth,  and  we  think  it  unfair  that  a  technical 
rule  should  prevent  the  relationship  from  being  given  legal  effect. ^^'^  If, 
therefore,  a  man  of  middle  age  discovers  his  father  we  do  not  consider  that 
he  should  be  precluded  from  bringing  a  declaratory  action  in  order  to 
establish  rights  to  his  father's  estate,  provided  that  (in  accordance  with  our 
previous  recommendations)  the  father  is  still  living,  or,  if  he  is  not  living, 
that  an  affiliation  order  has  been  made  during  his  lifetime,  linking  him  to 
the  son. 

The  only  qualification  we  would  make  to  our  views  on  this  matter  is 
that  vested  rights  should  not  be  disturbed  by  a  finding  of  paternity  subse- 
quent to  vesting.  This  issue  should  arise  only  in  the  context  of  inheritance 
rights.  For  example,  A  may  dispose  of  a  segment  of  his  property  by  way 
of  trust  "in  equal  shares  to  all  my  children"  living  at  the  date  of  the  trust 
deed  "providing  that  they  shall  attain  the  age  of  eighteen  years".  All  of 
A's  children  born  within  marriage  reach  eighteen  and  take  their  respective 
shares.  Two  years  later  a  child,  Z,  born  to  A  outside  marriage  establishes 
paternity  against  A.  Although  in  theory  all  of  A's  children  who  benefited 
from  the  trust  ought  perhaps  to  disgorge  a  portion  of  their  shares  to  recom- 
pense the  child  born  out  of  wedlock,  we  do  not  think  it  practical  to  impose 
such  a  burden  on  them.  We  emphasize,  however,  that  where  rights  have 
not  become  vested,  a  finding  of  paternity  which  may  alter  the  subsequent 
distribution  of  property  ought  to  be  given  full  effect.  For  example,  in  the 
hypothetical  situation  which  we  outlined  above,  where  no  child  of  A  has 

116S.  53. 

ii7Lasok,  "Time  Factor  in  Affiliation  Proceedings,"  (1970)   120  New  LJ.  679. 
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reached  the  age  of  eighteen  at  the  time  when  Z  establishes  paternity 
against  A,  Z  should  obviously  take  his  share  of  the  property  at  the 
appropriate  time. 

We  wish  to  emphasize  that  it  is  not  our  intention  that  our  proposals 
should  complicate  further  the  law  relating  to  class  gifts  and  class  closing 
rules.  We  adhere  strictly  to  the  principles  (i)  that  the  rights  and  obliga- 
tions of  paternity  should  not  arise  until  there  is  a  judicial  decree  and  (ii) 
that  interests  which  have  vested  prior  to  a  decree  should  not  be  subject 
to  alteration. 

Some  hypothetical  situations  may  serve  to  make  the  point  clearer. 

1.  A  leaves  all  of  his  property  to  "the  children  of  my  son  B  living 
at  the  date  of  my  death".  B  has  a  child,  C,  born  outside  marriage 
in  1960.  A  dies  in  1962.  B  dies  in  1964. 

(i)  B's  paternity  of  C  is  estabHshed  in  1961.  C  falls  within  the 
class. 

(ii)  B's  paternity  of  C  is  estabHshed  in  1963.  C  does  not  fall 
within  the  class,  as  it  has  already  closed  (by  virtue  of  A's 
death),  the  interests  having  become  vested. 

(iii)  B's  paternity  of  C  is  asserted  in  1965.  This  assertion  is  use- 
less, as  B  has  died  and  paternity  can  be  established  only 
during  the  Hfetime  of  the  father. 

(iv)  An  affihation  order  is  made  in  1961,  linking  B  to  C.  It  is 
followed  in  1965  by  a  judicial  declaration  that  B  is  C's 
father.  C  may  not  benefit  from  A's  estate,  as  the  class  of 
beneficiaries  closed  upon  A's  death.  C  may,  on  the  other 
hand,  benefit  from  B's  estate,  despite  his  death,  if  B's  will 
includes  gifts  to  "my  children"  which  have  not  yet  vested. 
For  example,  B's  will  may  have  given  a  life  estate  to  his 
wife,  with  a  gift  over  to  "my  children  living  at  the  date  of 
her  death".  If,  on  the  other  hand,  the  will  had  specified  the 
same  life  estate  but  had  provided  that  the  gift  over  should 
be  to  "my  children  living  at  the  date  of  my  death",  C  would 
not  be  able  to  claim,  because  he  could  not  be  said  to  be  a 
member  of  the  class  in  1964  (the  year  of  B's  death).  His 
membership  in  that  class  is  dependent  on  a  declaration  of 
paternity,  which  is  not  obtained  until  1965.  In  this  situation, 
however,  if  will  be  possible  for  C  to  benefit  from  the  intesta- 
cies after  1965  of  his  siblings  bom  within  B's  marriage. 

2.  A  leaves  all  of  his  property  to  "the  children  of  my  son  B  provid- 
ing that  they  attain  the  age  of  eighteen".  The  present  rule  is  that 
the  class  closes  as  soon  as  one  of  the  children  of  B  attains  the 
age  of  eighteen.  C,  a  child  bom  within  marriage,  attains  the  age 
of  eighteen  in  1971.  D  is  bom  outside  B's  marriage  in  1968. 

(i)  If  B's  paternity  of  D  is  estabHshed  in  1969,  D  falls  within 
the  class  and  takes,  providing  he  subsequently  attains  the 
age  of  eighteen. 

(ii)  But  if  B's  paternity  of  D  is  not  established  until  1972,  D 
does  not  fall  within  the  class. 
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To  summarize,  under  the  present  law,  where  classes  are  composed  of 
"the  children"  of  a  person,  membership  in  the  class  is  determined  in  the 
final  event  by  the  application  of  the  class  closing  rule  to  the  fact  and  time 
of  birth  of  any  particular  child.  In  the  case  of  the  child  bom  outside  mar- 
riage, membership  in  the  class  will  be  determined  by  the  fact  of  birth  and 
the  time  of  establishing  paternity.  Classes,  under  our  proposals,  will  remain 
open  and  will  close  just  as  they  have  always  done.  If,  where  there  is  a 
child  born  outside  marriage,  paternity  is  established  before  the  closing  of 
the  class,  the  child  will  be  a  member.  But  if  paternity  is  established  after 
the  closing  of  a  class,  the  child  will  not  be  a  member  and  vested  interests 
will  not  be  disturbed. 

Because  a  decree  of  paternity  will,  under  the  recommendations,  be 
always  rebuttable,  it  may  be  that  a  child  born  outside  marriage  will  be- 
come an  ascertained  member  of  a  class  but  later,  after  the  class  has  closed, 
become  ineligible  for  membership.  Our  recommendations  do  allow  for 
this  contingency  without  causing  complications.  Indeed,  the  problem  exists 
under  the  present  law.  Two  hypothetical  situations  will  serve  once  again 
to  illustrate  the  point. 

(i)  A  leaves  all  of  his  property  to  "the  children  of  B,  provided  that 
they  attain  the  age  of  eighteen".  B  has  children  born  within 
marriage  and  a  child,  C,  bom  outside  marriage  in  1950.  B's 
paternity  of  C  is  established  by  decree  in  1966.  A  dies  in  1967 
and  C,  B's  eldest  child,  attains  the  age  of  eighteen  in  1968.  The 
class  closes  at  this  point  and  C,  having  tumed  eighteen,  takes  a 
vested  interest  in  his  portion  of  A's  estate.  In  1972  another  of 
B's  children  asserts  successfully  that  B  is  not  C's  father.  C  hav- 
ing taken  a  vested  interest,  cannot  be  forced  to  disgorge  his 
share,  as  the  proposals  provide  that  vested  interests  should  not 
be  disturbed  by  a  finding  of  paternity. 

(ii)  A  leaves  all  of  his  property  to  "the  children  of  B,  provided  they 
attain  the  age  of  eighteen".  B  has  children  bom  within  marriage, 
the  eldest  of  whom,  C,  was  bom  in  1951.  He  has  another  child, 
D,  born  outside  marriage  in  1960.  B's  paternity  of  D  is  estab- 
lished by  decree  in  1961.  A  dies  in  1967.  C  attains  the  age  of 
18  in  1969  and  the  class  closes.  D  is  a  member  of  the  class, 
but  has  only  a  contingent  interest  in  A's  estate  until  1978  when 
he  attains  the  age  of  eighteen.  In  1975  the  1961  decree  is  re- 
butted and  it  is  proved  that  B  is  not  D's  father.  D  does  not  have 
a  vested  interest,  and  therefore  he  drops  out  of  the  class  and  his 
share  is  distributed  among  the  other  members  of  the  class  as 
they  attain  the  age  of  eighteen. 

In  essence,  therefore,  the  child  born  outside  marriage  whose  patemity 
has  been  established  and  who  thereby  becomes  entitled  to  a  contingent 
interest,  has  another  implied  contingency  super-imposd  on  the  contingency 
contained  in  the  words  of  the  gift  e.g.  "providing  he  attains  the  age  of 
eighteen"  and  (impliedly)  the  decree  of  patemity  which  establishes  his 
membership  in  the  class  is  not  rebutted  before  he  attains  the  age  of 
eighteen. 
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SUMMARY  OF  RECOMMENDATIONS 

1.  The  law  of  Ontario  should  declare  positively  that  for  all  its  purposes 
all  children  have  equal  status. 

2.  There  should  be  a  reversal  of  the  common  law  rule  of  construction 
that  any  reference  to  "child",  "children",  or  "issue"  in  an  instrument 
or  statute  should  be  taken  to  exclude  children  born  outside  marriage. 

3.  The  words  "child",  "children"  or  "issue"  or  other  term  having  a 
similar  meaning  in  a  statute  should  specifically  be  stated  to  include 
all  children,  regardless  of  whether  their  parents  have  been  married 
or  not.  This  rule  of  construction  should  apply  unless  there  is  clear 
indication  that  the  Legislature  had  in  mind,  in  any  particular  case,  a 
more  limited  class  of  children. 

4.  Among  the  statutes  which  should  be  amended  to  implement  our 
recommendations  are: 

The  Devolution  of  Estates  Act; 

The  Dependants'  Relief  Act; 

The  Fatal  Accidents  Act; 

The  Insurance  Act; 

The  Marriage  Act; 

The  Perpetuities  Act; 

The  Succession  Duty  Act; 

The  Vital  Statistics  Act; 

The  Workmen's  Compensation  Act. 

5.  All  instruments  executed  and  all  intestacies  taking  place  before  the 
implementation  of  these  recommendations  should  be  expressly  said 
to  be  subject  to  the  present  law. 

6.  The  duty  to  seek  out  beneficiaries  imposed  on  a  trustee,  an  adminis- 
trator or  executor  ought  not  to  go  beyond  the  duty  to  search  for  those 
children  born  outside  marriage  whose  paternity  is  positively  estab- 
lished or  presumed,  when  the  time  for  the  ascertainment  of  possible 
beneficiaries  arrives,  by  the  means  which  we  recommend. 

7.  Trustees,  administrators  or  executors  should  not  have  a  duty  to 
search  outside  Ontario  for  children  bom  outside  marriage  who  may 
be  potential  beneficiaries. 

8.  The  Legitimacy  Act  should  be  repealed,  but  a  child  born  to  a  married 
woman  should  be  presumed  to  be  the  child  of  her  husband: 

(i)  where  the  child  is  born  during  the  marriage;  or 

(ii)   where  the  child  is  bom  within  eleven  months  after  the  marriage 
has  been  terminated  by  death  or  by  judicial  decree. 

9.  It  should  be  possible  for  any  interested  person  to  obtain  a  judicial 
decree  of  a  declaratory  nature  that  a  given  man  is  the  father  of  a 
given  child.  Such  a  decree  should  operate  as  a  presumption  that  the 
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man  is  the  father  of  the  child  for  all  purposes  unless  and  until  the 
decree  is  vacated  by  the  making  of  another  decree. 

10.  Neither  the  paternal  relationship  in  the  case  of  a  child  born  outside 
marriage  or  any  other  relationship  traced  through  the  paternal  rela- 
tionship should  be  recognized  for  any  purpose  relating  to  the  disposi- 
tion of  property  by  will  or  by  way  of  trust  unless: 

(i)  the  relationship  has  been  established  by  or  against  the  father  in 
his  lifetime;  or 

(ii)  if  the  purpose  is  for  the  benefit  of  the  father,  paternity  has  been 
established  by  or  against  him  during  the  life  of  the  child. 

11.  Exceptions  to  the  last  stated  rules  should  be  made  where: 

(i)   an  afiiliation  order  has  been  made  between  the  father  and  the 
child  during  their  respective  lifetimes;  or 

(ii)  a  court  thinks  it  just,  in  its  discretion,  to  allow  the  relationship 
between  father  and  child  to  be  established  and  recognized  after 
the  death  of  either  of  them. 

12.  Any  assertion  of  paternity,  whether  made  by  a  mother  or  any  other 
person,  which  may  lead  to  a  judicial  declaration,  should  be  supported 
by  corroborative  evidence  before  an  order  can  be  made. 

13.  A  civil  standard  of  proof  should  apply  to  the  establishing  of  a  pater- 
nal relationship. 

14.  (i)    In  all  civil  proceedings  in  which  any  court  is  called  upon  to 

determine  the  patternity  of  any  child  it  should  have  the  power 
to  rule,  on  the  application  of  any  of  the  parties,  that  the  parties 
to  the  action,  the  child  concerned  or  its  mother,  or  all  of  them, 
should  submit  to  blood  tests. 

(ii)  No  sample  of  blood  should  be  taken  from  a  person  as  a  result 
of  a  ruling  by  a  court  unless  that  person  consents  to  its  being 
taken. 

(iii)  Where  a  person  refuses  to  submit  to  a  blood  test  after  a  court 
has  ruled  that  he  ought  to  do  so,  the  court  should  be  entitled  to 
draw  whatever  inference  it  thinks  appropriate  from  the  refusal. 

(iv)  If  a  person  is  incapable  of  giving  a  valid  consent  it  should  be 
proper  to  take  a  blood  sample  from  him  if  the  person  in  whose 
care  and  control  he  is  consents  and  the  medical  practitioner 
under  whose  care  he  is  certifies  that  giving  a  sample  will  not  be 
prejudicial  to  his  proper  care  or  treatment. 

(v)  A  joint  committee  of  lawyers  and  doctors  should  be  set  up  to 
devise  standards  and  procedures  for  the  taking  of  blood  tests  and 
their  admission  in  evidence.  These  standards  and  procedures 
should  be  promulgated  by  Order  in  Council. 

(vi)  There  should  be  no  limitation  period  on  the  establishing  of 
paternal  relationships,  although  interests  which  have  vested 
before  a  finding  of  paternity  should  not  be  disturbed- 


CHAPTER  II 

ADOPTION 


INTRODUCTION 

In  any  society  there  will  always  be  parents  who,  for  one  reason  or 
another,  cannot  provide  care  for  their  children.  There  will  always,  too,  be 
others  who  are  willing  to  undertake  this  care.  The  purpose  of  the  law  of 
adoption  is  to  engender  a  stable  atmosphere  of  encouragement  and  pro- 
tection for  what  is  important  social  engineering. 

To  continue  to  be  effective  the  law  must  reflect  an  awareness  that 
adoptions  frequently  arise  in  situations  where  human  sensitivities  are  most 
vulnerable.  While  the  interests  of  children  must  be  of  paramount  concern 
to  all  involved  with  the  adoption  process,  other  interests  should  not  be 
overlooked,  and  this  was  most  persuasively  argued  by  a  Departmental 
Committee  in  England  in  1954.  The  Committee  said:^ 

The  children  must  be  protected  from  unnecessary  separation  from 
natural  parents  who,  with  adequate  help  and  guidance,  could  provide 
security  and  love  in  their  own  home.  They  must  be  protected  from 
adoption  by  people  who  are  unsuited  to  the  responsibility  of  bring- 
ing them  up  or  want  a  child  for  a  wrong  motive.  When  they  have 
settled  satisfactorily  in  their  adoptive  home,  they  must  not  be  inter- 
fered with.  The  natural  parents  must  be  protected  from  hurried  or 
panic  decisions  to  give  up  their  children  and  from  being  persuaded 
to  place  them  unsuitably.  The  adopters  must  be  protected  from 
undertaking  responsibilities  for  which  they  are  not  fitted  or  which 
they  have  not  appreciated,  and  from  interference  after  a  child  has 
been  legally  transferred  to  them. 

It  is  with  each  of  these  factors  in  mind  that  the  Commission  has 
undertaken  the  task  of  reviewing  the  law  of  adoption  in  Ontario. 

HISTORY 

Although  adoption  legislation  is  of  comparatively  recent  origin  in 
Ontario,  the  concept  of  adoption  is  honoured  by  time.^  It  formed  part  of 
the  legal  system  of  many  early  societies  including  those  of  the  Egyptians, 
Hebrews,  Greeks  and  Romans. ^  In  these  societies  adoption  was  practised 
largely  for  dynastic  reasons.  The  provision  of  parental  care  for  a  child 
was  considered  to  be  less  important  than  the  perpetuation  of  a  family.'* 

By  contrast,  the  common  law  of  England  emphasized  the  importance 
of  a  blood  connection  in  the  perpetuation  of  families,  and  a  stranger  could 

'^Report  of  the  Departmental  Committee  on   the  Adoption   of  Children    1954 

(Cmd.  9248). 
2Se€  generally  Maine,  Ancient  Law  (10th  ed.  1901)  and  Brosnan,  'The  Law  of 

Adoption"  (1922),  22  Colum.  L.  Rev.  332. 
3Huard,   "The   Law   of  Adoption:    Ancient   and   Modern"    (1956),   9  Vand.   L. 

Rev.  743. 
^Ibid.  at  745. 
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not  stand  in  the  place  of  a  natural  born  child  for  the  purpose  of  inheri- 
tance.^ For  this  reason,  the  common  law  contained  no  special  rules  for 
cases  where  an  individual  found  himself  treated  as  the  child  of  a  man  and 
a  woman  who  were  not  his  natural  parents.  This  situation  is  reflected  in 
cases  decided  in  Ontario  before  1921,  and  it  was  variously  held  that  "the 
law  of  England,  strictly  speaking,  knows  nothing  of  adoption"^  and  that 
a  father  did  not  have  "the  right  to  make  a  binding  adoption  agreement 
concerning  his  children". "^  It  was  true  that  in  some  instances  where  a 
father  had  abandoned  his  child,  he  was  precluded  by  rules  of  equity  from 
asserting  a  claim  for  custody,  but  these  rules  did  not  establish  the  child 
as  the  issue  of  the  custodians  pro  tem.^ 

In  1921  The  Adoption  Act^  was  passed  in  Ontario,  and  by  its  terms 
the  legal  relationship  of  parent  and  child  could  be  created  between  persons 
who  did  not  have  this  relationship  by  virtue  of  blood.  It  is  not  strictly 
true  to  say  that  the  legislation  was  passed  only  with  the  welfare  of  children 
in  mind,  as  the  Act  permitted  "a  person  of  full  age  to  adopt  as  his  child 
another  person  younger  than  himself ".^^  The  adoption  of  adults  was  there- 
fore permissible  and  dynastic  motives  were  not  considered  improper.  A  man 
or  woman  might  adopt  anyone  as  long  as  the  blood  relationship  of  brother, 
sister,  uncle  or  aunt  did  not  exist  between  them  and  the  adoptee.  ^^ 

Consent  was  required  from  the  adoptee  if  he  was  fourteen  years  old 
or  over,  the  husband  of  the  adoptee  if  she  was  a  married  woman,  the 
lawful  parents  or  surviving  parent  of  the  adoptee,  the  former  guardian, 
if  any,  of  the  adoptee,  and  the  mother  alone  if  the  child  had  been  bom 
out  of  wedlock.  12  x^g  court  had  power  to  dispense  with  a  consent  if  the 
person  from  whom  it  was  required  was  mentally  incompetent  to  give  it; 
or  was  in  prison  for  a  term  of  which  more  than  three  years  remained;  or 
had  neglected  to  provide  proper  care  and  maintenance  for  the  adoptee 
while  under  a  duty  to  do  so;  or  if  the  court  deemed  it  necessary  or  desir- 
able that  consent  be  dispensed  with.^^  An  adoption  order  could  not  be 
made  unless  the  adoptee  had  lived  with  the  applicant  for  two  years. ^^^ 

An  adoption  order  had  the  following  effects: 

(a)  It  divested  the  natural  parent,  guardian,  or  person  in  whose 
custody  the  adoptee  had  been,  of  all  legal  rights  in  respect  of 
him  and  freed  such  person  from  all  legal  obligations  for  the 
maintenance  of  the  adoptee. 

(b)  In  regard  to  custody,  it  made  the  adoptee  to  all  intents  and  pur- 
poses the  child  of  the  adoptive  parent  or  parents. 


^Re  Davis  (1909),  18  O.L.R.  384,  386. 

7i?e  Clarke  (1916),  36  O.L.R.  498,  501. 

»Ibid. 

9S.O.  1921,  c.  55. 
^^Ibid.  s.  3(1). 
^Ubid. 

mbid.  s.  4(1). 
i3/Z>iW.  s.  5. 
i4/6zW.  s.  9(1). 


35 

(c)  It  gave  the  adoptee  the  same  right  to  any  claim  for  maintenance 
and  education  upon  his  adopting  parent  or  parents  that  he 
would  have  were  they  his  natural  parents. ^^ 

An  adoptee  was  given  the  same  right  to  inherit  from  his  adoptive 
parents  as  if  he  had  been  bom  to  them  in  lawful  wedlock,  but  this  pro- 
vision did  not  apply  to  other  kindred  of  the  adoptive  parents. ^^  Adoption 
applications  were  to  be  heard  in  chambers^'^  and  both  the  County  and 
Juvenile  Courts  had  jurisdiction  in  adoption  matters. ^^ 

The  Act  was  amended  in  1925  to  provide  that  where  a  child  had 

lived  since  infancy  with  the  applicant  for  an  adoption  order,  and  had 

known  no  other  parents,  a  judge  might  dispense  with  the  consent  of  the 
child.i9 

In  1927  the  possibility  of  adult  adoptions  was  limited  by  the  enact- 
ment of  a  provision  which  stated  that  special  circumstances  should  justify 
the  making  of  an  order  where  the  applicant  was  less  than  twenty-one 
years  older  than  the  prospective  adoptee.^o 

In  1928,  a  Children's  Aid  Society  under  The  Children's  Protection 
Act^^  was  deemed  to  be  a  guardian  under  The  Adoption  Act  for  the  pur- 
poses of  consent,22  and  the  Supreme  Court  of  Ontario  was  specifically 
empowered  to  hear  adoption  applications.^^ 

In  1929  the  consent  of  the  father  of  a  child  born  outside  marriage 
to  the  adoption  of  the  child  became  necessary  if  the  child  resided  with, 
and  was  maintained  by,  the  father  at  the  time  of  the  application.^^ 

In  1949  special  circumstances  became  necessary  to  justify  the  making 
of  an  order  where  (a)  the  applicant  was  a  male  and  the  prospective  adoptee 
a  female  under  twenty-one,  or  (b)  the  applicant  was  unmarried,  a  widow, 
a  widower  or  a  divorced  person.^s  At  the  same  time,  the  Legislature 
decided  that  instead  of  setting  out  various  specific  circumstances  in  which 
consents  to  adoption  might  be  dispensed  with,  it  should  merely  provide 
that  dispensation  ought  to  be  granted  if,  "having  regard  to  all  the  circum- 
stances of  the  case,  the  court  is  of  the  opinion  that  the  consent  may 
properly  be  dispensed  with".^^ 

In  1951  the  probationary  period  prior  to  the  making  of  an  adoption 
order  was  reduced  from  two  years  to  one.^"^ 

In  1954  the  Legislature  consolidated  a  number  of  statutes  relating 
to  social  welfare,  and  adoption  legislation  became  Part  IV  of  An  Act  to 


^^Ibid. 

s. 

10. 

^^Ibid. 

s. 

11. 

^Vbid. 

s. 

16. 

mbid. 

s. 

2(a). 

I9r/ie  Adoption  Act,  S.O.  1925,  c.  46,  s.  2. 

20r/ze  Adoption  Act,  S.O.  1927,  c.  53,  s.  3. 

21R.S.O.   1927,  c.  279. 

22r/?e  Adoption  Act,  S.O.  1928,  c.  29,  s.  2(2). 

23/Zj/J.  s.  3. 

247/;e  Statute  Law  Amendment  Act,  S.O.  1929,  c.  23,  s.  1 1, 

^^The  Adoption  Amendment  Act,  S.O.  1949,  c.  1,  s.  1. 

26lbid. 

'^'^The  Adoption  Amendment  Act,  S.O.  1951,  c.  2. 
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consolidate  and  revise  The  Children  s  Protection  Act,  The  Children  of 
Unmarried  Parents  Acts  and  The  Adoption  Act?-'^  This  Act  contained  no 
major  modifications  of  the  existing  law  of  adoption. 

In  1965,  however,  there  was  a  complete  revision  of  child  welfare 
legislation  and  the  law  of  adoption  assumed  substantially  the  same  form 
in  which  it  appears  at  the  time  of  writing  this  Report.^^  Certain  amend- 
ments were  enacted  in  1970,^^  but  references  will  be  made  to  these  later 
in  this  chapter. 

THE  PRESENT  LAW  AND  PROPOSALS  FOR  CHANGE 

Adoption  legislation  in  Ontario  is  contained  in  Part  IV  of  The  Child 
Welfare  Act?^  Throughout  this  chapter,  we  refer  to  this  enactment  where 
possible  as  "the  Act"  in  order  to  avoid  unnecessary  repetition. 

In  our  deliberations  we  have  drawn  on  a  number  of  foreign  sources 
for  the  purpose  of  comparison,  and  we  refer  chiefly  to  legislation  drawn 
up  in  Australia,32  to  the  Revised  Uniform  Adoption  Act  for  the  United 
States,33  and  to  the  deliberations  of  the  most  recently  appointed  English 
Departmental  Committee  on  Adoption  of  Children.^^  We  have  chosen 
these  sources  in  particular  because  they  embody  thoughtful  and  recent 
appraisals  of  the  law  of  adoption  in  social  climates  similar  in  certain 
qualified  respects  to  the  social  climate  of  Ontario. 

I.     Who  May  Be  Adopted 

The  Act  provides  that  an  adoption  order  may  be  made  in  respect 
of  "any  child  resident  in  Ontario",^^  but  a  child  is  defined  as  "a  person 
whether  under  twenty-one  years  of  age  or  twenty-one  or  more  years  of 
age."^^  The  artificiality  of  this  definition  does  not  appear  to  have  any 
significance  beyond  the  fact  that  the  first  adoption  legislation  in  Ontario^"^ 
made  use  of  the  word  "child"  rather  than  "adoptee".  The  word  is  not 
synonymous  with  "minor"  in  the  context,  but  is  used  to  indicate  relation- 
ship to  a  parent. 

Until  1949  the  adoption  of  adults  was  generally  permissible  in 
Ontario,  but  in  that  year  the  Legislature  introduced  a  severe  limitation 
on  the  practice^^  and  the  Act  now  provides  that: 

28S.O.  1954,  c.  8. 

29r/2e  Child  Welfare  Act,  S.O.  1965,  c.  14,  Part  IV. 

307/2^  Child  Welfare  Amendment  Act,  S.O.  1970,  c.  96. 

31R.S.O.  1970,  c.  64. 

32The  present  Australian  legislation  is  based  on  a  model  Act  drafted  as  a  result 
of  discussions  between  the  Commonwealth  and  the  States.  The  model  Act  was 
not  readily  available  to  us  but  we  chose  the  Adoption  of  Children  Act  1964  of 
Victoria  for  the  purposes  of  our  comparative  study. 

33The  Commissioners  on  Uniformity  of  State  Laws  first  published  a  Uniform 
Adoption  Act  in  1953.  Experience  with  this  Act  in  practice  led  the  Commis- 
sioners to  make  certain  changes  which  are  embodied  in  the  Revised  Uniform 
Adoption  Act  of  1969. 

^^Report  of  the  Departmental  Committee  on  the  Adoption  of  Children  1972 
(Cmnd.  5107). 

35S.  71. 

36S.  69. 

37See  n.  9  supra. 

^^The  Adoption  Amendment  Act,  S.O.  1949,  c.  1,  s.  1. 
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An  order  for  the  adoption  of  a  child  who  is  eighteen  or  more 
years  of  age  or  who  is  under  eighteen  years  of  age  and  has  been 
married  shall  not  be  made  unless  the  court  is  satisfied  that  the  child 
has  in  fact  been  in  the  custody  of,  brought  up,  maintained  and 
educated  by  the  applicant  as  his  own  child  during  infancy  or  until 
marriage,  as  the  case  may  be,  under  a  de  facto  adoption. ^^ 

We  are  of  the  view  that  the  circumstances  in  which  adults  may  be 
adopted  ought  to  remain  in  large  measure  limited,  in  order  to  avoid  situa- 
tions where  the  adoption  process  may  be  used  for  undesirable  ends.'^^  On 
the  other  hand,  we  believe  that  the  present  requirements  may  exclude 
some  worthwhile  applications  where  a  married  couple  have  had  a  signifi- 
cant connection  with  a  child  during  its  minority  but  have  not  for  some 
reason  been  able  to  adopt.  By  way  of  example  we  set  out  the  following 
hypothetical  case.  A  child,  C,  is  born  to  a  husband,  H,  and  his  wife,  W. 
H  and  W  subsequently  obtain  a  divorce  and  C  remains  in  the  custody  of 
W.  After  some  months  W  finds  it  impossible  to  retain  custody  and  the 
child  is  taken  into  the  care  of  his  uncle,  U,  and  his  aunt,  A.  Some  few 
months  later  W  dies,  and  U  and  A  apply  to  adopt  C.  The  adoption  cannot, 
however,  proceed  because  H  will  not  consent  and  the  court  refuses  to 
dispense  with  his  consent.  C  remains  with  U  and  A  who,  being  childless, 
treat  C  as  their  own  child.  Certain  expenses  in  maintaining  C  are  defrayed 
by  a  trust  set  up  for  him  by  W's  father,  and  this  trust  also  allows  C  to  be 
sent  to  a  private  school.  Relatives  of  both  U  and  A  have  set  up  trusts  for 
the  benefit  of  "the  children  of  U"  and  "the  children  of  A".  When  C  reaches 
the  age  of  eighteen,  and  H's  consent  is  no  longer  required,  U  and  A  apply 
to  adopt  C. 

It  would  seem  that  in  this  case  the  adoption  could  not  be  granted 
because  C  has  not  been  maintained  or  educated  exclusively  by  U  and  A. 
Yet  we  believe  that  in  such  circumstances  the  adoption  should  be  per- 
mitted because  of  the  close  and  continuing  nature  of  the  relationship 
between  the  adopting  parents  and  the  person  they  seek  to  adopt. 

We  also  find  a  textual  difficulty  with  section  72(4)  in  that  the 
meaning  of  the  term  ''de  facto  adoption"  has  no  clear  meaning.  Despite 
extensive  research  we  have  not  been  able  to  find  a  judicial  definition 
of  the  term,  but  using  ordinary  rules  of  statutory  interpretation  it  would 
appear  that  for  a  de  facto  adoption  to  exist  there  must  be  more  than  a 
child's  being  in  the  custody  of,  brought  up,  maintained  and  educated  by 
the  applicant  as  his  own  child.  This  further  condition  may  be  met  when 
the  applicant  has  represented  to  the  world  at  large  that  the  child  is  his 
own,  but  this  is  by  no  means  certain. "^^  In  any  event  we  think  that  the 
term  serves  no  useful  purpose  and  we  recommend  its  deletion  as  a  require- 
ment for  the  adoption  of  adults. 

In  accordance  with  the  foregoing  we  believe  that  a  more  realistic 
policy  towards  adult  adoptions  would  be  reflected  in  the  following  words: 

39S.  72(4),  amended  by  The  Age  of  Majority  and  Accountability  Act,  1971, 
S.O.  1971,  c.  98,  s.  4(1). 

40See  Wadlington,  "Adoption  of  Adults:  A  Family  Law  Anomaly"  (1969),  54 
Cornell  L.  Rev.  566. 

4lThe  term  "de  facto  adoption"  was  probably  designed  originally  to  meet  situa- 
tions arising  before  de  jure  adoptions  became  possible  under  The  Adoption  Act, 
S.O.  1921,  c.  55.  This  does  not,  however,  clarify  its  meaning  in  s.  72(4). 
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An  order  for  the  adoption  of  a  child  who  is  eighteen  or  more 

years  of  age  or  who  is  under  eighteen  years  of  age  and  has  been 

married  shall  not  be  made  unless  the  court  is  satisfied  that  the  child 

has  in  fact  been  in  the  custody  of  and  brought  up  by  the  applicant 

as  his  own  child  during  minority  or  until  marriage  as  the  case  may 
be.4iA 

This  provision  would  eliminate  the  necessity  to  prove  the  elusive  fact 
of  de  facto  adoption  and  would  also  remove  the  somewhat  restrictive 
requirement  of  exclusive  maintenance  and  education  by  the  applicant, 
while  still  preventing  the  distortion  of  the  adoption  process  by  fortune- 
hunters  and  other  prospective  adoptees  not  contemplated  by  an  Act  which 
exists  largely  for  the  betterment  of  minors. 

The  position  under  the  Revised  Uniform  Adoption  Act'*^  [^  flexible 
to  the  extent  that  allowance  is  made  for  individual  States  to  accept  or 
reject  adult  adoptions.  In  the  state  of  Victoria'^^  the  law  is  similar  to  that 
now  in  force  in  Ontario.  In  England  no  adult  adoptions  are  permitted,'*'* 
and  the  English  Departmental  Committee  does  not  appear  to  have  con- 
sidered the  merits  of  the  matter.'*^ 

II.     Who  May  Apply  for  an  Adoption  Order 

The  provisions  of  the  Act  concerning  who  may  apply  for  an  adoption 
order  are  relatively  straightforward  and  as  a  general  rule  any  person 
resident  in  Ontario  may  apply."*^  Some  qualifications  to  this  rule  do,  how- 
ever, exist,  and  the  Act  provides  that  in  regard  to  certain  applications  a 
court  must  be  satisfied  that  there  are  special  circumstances  that  justify,  as 
an  exceptional  measure,  the  making  of  an  order.  The  Court  has  this  duty: 

(a)  where  the  applicant  is  under  eighteen  years  of  age  or,  in  the 
case  of  a  joint  application  by  a  husband  and  wife,  where  the 
husband  is  under  eighteen  years  of  age; 

(b)  where  the  applicant  is  a  male  and  the  child  sought  to  be  adopted 
is  a  female  under  eighteen  years  of  age;  or 

(c)  where  the  applicant  is: 

(i)  unmarried; 

(ii)  a  widow; 

(iii)  a  widower;  or 

(iv)  a  divorced  person."^"^ 

4iAOne  of  us,  the  Honourable  Richard  A.  Bell,  believes  that  section  72(4)  should 
be  amended  further  to  permit  an  adult  adoption  in  a  case  where  the  applicant 
is  the  spouse  of  a  parent  of  the  child.  Thus,  a  step-parent  of  an  adult  would 
be  permitted  to  adopt  such  adult.  This  recommendation  presupposes  the 
acceptance  of  the  proposal  set  forth  below  on  pages  90  and  91  permitting  in 
the  limited  circumstances  there  described,  one  spouse  only  to  adopt  the  other 
spouse's  child. 

42See  n.  33  supra,  s.  2. 

43Seen.  32  supra,  s.  9(1). 

"^Adoption  Act  1958,  7  &  8  Eliz.  2,  c.  5,  s.  1. 

45See  n.  34  supra.  The  question  of  adoption  of  adults  may  have  been  outside 
the  Committee's  terms  of  reference. 

"i^The  Child  Welfare  Act,  R.S.O.  1970,  c.  64,  s.  71. 

^^Ibid.  s.  72(1),  as  amended  by  The  Age  of  Majority  and  Accountability  Act, 
1971,  S.O.  1971,  c.  98,  s.  4(1). 
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The  Act  also  provides  that  except  in  the  case  of  a  joint  application 
by  a  husband  and  wife,  an  order  shall  not  be  made  for  the  adoption  of  a 
child  by  more  than  one  person."^^  In  addition,  an  adoption  order  shall  not 
be  made  upon  the  application  of  a  husband  or  wife  without  the  written 
consent  of  the  spouse.'*^ 

In  evaluating  these  provisions  in  the  Act  we  feel  inhibited  by  the 
fact  that  there  seem  to  be  no  reported  cases  which  indicate  what  sets  of 
special  circumstances  will  justify  the  making  of  an  order  in  the  cases 
enumerated  in  section  72.  But  on  its  face  the  secttion  raises  some  issues. 

First,  section  72(l)(b)  sets  out  a  policy  against  the  adoption  of  a 
female  under  eighteen  by  a  male  applicant  in  the  ordinary  course  of 
events.  Assuming  as  we  do  that  this  policy  is  a  valid  one  we  consider  that 
the  legislation  ought,  for  the  sake  of  consistency,  also  to  provide  that  a 
female  applicant  should  show  special  cause  why  she  should  be  permitted 
to  adopt  a  male  under  eighteen. 

Secondly,  section  72(1)  (c)  sets  out  a  policy  against  the  adoption  of 
children  by  unmarried  applicants  unless  special  justification  can  be  shown. 
We  think  that  this,  too,  is  wise,  but  in  one  respect  the  section  does  not 
go  far  enough. 

It  would  not  seem  unreasonable  to  assume  that  persons  who  are 
married  but  living  apart  from  their  spouses  would  probably  face  diffi- 
culties in  bringing  up  adopted  children,  but  the  section  does  not  recognise 
this  fact.  Where  an  application  is  made  by  a  married  person  it  is  true 
that  the  spouse  must  consent,^^  but  it  is  easy  to  envisage  a  case  where  a 
spouse  separated  from  the  applicant  would  give  consent  carelessly.  Section 
72(3)  does  not,  in  those  circumstances,  provide  an  adequate  safeguard 
against  the  granting  of  an  adoption  order,  without  special  cause  shown, 
to  an  applicant  living  apart  from  his  or  her  spouse. 

There  is  a  further  point  to  be  made  here.  We  assume  that  in  certain 
circumstances  courts  are  prepared  to  grant  an  adoption  order  to  a  single 
applicant.  If  this  applicant  is  married,  the  consent  of  the  spouse  is  an 
absolute  requirement.^!  It  seems,  therefore,  that  if  the  applicant  is  qualified 
to  be  an  adoptive  parent,  the  adoption  may  nonetheless  be  prevented  by 
the  fact  that  the  consent  of  the  spouse  is  unobtainable  by  reason  of  pro- 
longed unexplained  absence,  unavailability,  incapacity,  or  circumstances 
constituting  an  unreasonable  withholding  of  consent. ^^  w^  recommend, 
therefore,  the  following  amendments  to  section  72. 

First,  section  72(1)  (b)  ought  to  be  amended  to  read: 

(b)  where  the  applicant  is  a  male  and  the  child  sought  to  be  adopted 
is  a  female  under  eighteen  years  of  age,  or  where  the  applicant 
is  a  female  and  the  child  sought  to  be  adopted  is  a  male  under 
eighteen  years  of  age. 


^^bid. 

s.  72(2). 

mbid. 

s.  72(3). 

50lbid. 

5Ubid. 

52See  n 

.  33  supra,  s. 
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Secondly,  section  72(l)(c)  ought  to  be  amended  to  read: 

(c)   where   the    applicant   is   unmarried,    a   widow,    a   widower,    a 
divorced  person  or  is  living  apart  from  his  or  her  spouse. 

Thirdly,  section  72(3)  ought  to  be  amended  to  read: 

3.  An  adoption  order  shall  not  be  made  upon  the  application  of  a 
husband  or  wife  without  the  written  consent  of  the  spouse 
except  that,  subject  to  section  72(1  )(c),  where  the  spouses  are 
living  apart  the  court  may  dispense  with  the  requirement  of 
consent  of  the  spouse  if,  having  regard  to  all  the  circumstances 
of  the  case,  the  court  is  satisfied  that  it  is  in  the  best  interests 
of  the  child  that  the  requirement  be  dispensed  with. 

The  Act  does  not  at  the  moment  address  itself  specifically  to  the 
circumstances  in  which  a  natural  parent  may  wish  or  be  compelled  to 
adopt  his  or  her  own  child.  This  issue  is  important  in  two  situations. 

First,  under  the  present  law  the  natural  mother  or  father  of  a  child 
who  is  bom  outside  marriage  may  wish  to  adopt  the  child  in  order  to 
remove  the  legal  and  social  disabilities  attendant  upon  the  fact  of  birth 
outside  marriage.  Such  adoptions,  under  section  72(1),  must  normally  be 
justified  by  the  existence  of  special  circumstances.  If  our  recommendations 
concerning  children  bom  outside  marriage  are  accepted  such  adoptions 
by  mmiarried  parents  will  be  in  effect  unnecessary,  but  we  feel  nonetheless 
that  there  may  be  some  unmarried  parents  who  will  continue  to  be 
attracted  by  the  concept  of  adoption.  For  this  reason  we  recommend  that 
requirement  of  special  circumstances  justifying  an  adoption  by  a  single 
natural  parent  be  removed. 

In  England  the  Adoption  Act^^  provides  that: 

An  adoption  order  may  be  made  authorizing  the  adoption  of 
an  infant  by  the  mother  or  the  father  of  the  infant,  either  alone  or 
jointly  with  his  or  her  spouse. 

This  provision  raises  a  point  of  special  interest  in  the  matter  of  the 
adoption  of  a  child  by  his  natural  parent.  As  the  law  now  stands,  a  parent 
whose  spouse  is  dead,  or  who  has  been  divorced,  and  who  has  married 
again  and  wishes  the  new  spouse  to  stand  in  the  legal  relationship  of  parent 
to  the  child  is  compelled  to  adopt  his  or  her  own  child.  The  reason  for 
this  lies  in  section  83(2)  of  the  Act,  which  provides  that  where  a  child  is 
adopted  his  relationship  to  his  natural  parents  is  severed.  If,  in  the  situa- 
tion which  we  have  outlined,  the  new  spouse  were  to  adopt  the  child 
without  the  natural  parent  joining  in  the  application  under  section  72(3), 
the  natural  parent  would  no  longer  stand  in  any  but  the  most  tenuous 
legal  relationship  towards  the  child.  This  is  clearly  undesirable.  On  the  other 
hand,  it  has  been  suggested  to  us  on  a  number  of  occasions  that  natural 
parents  find  it  inexplicable  that  they  should  be  compelled  to  go  through 
the  formalities  of  adopting  their  own  children.  While  we  do  not  wish  to 
detract  in  any  way  from  the  strength  of  the  principle  enunciated  in  section 
83  that  adoption  should  constitute  a  complete  break  between  the  child's 
natural  and  adoptive  parents,  we  think  that  where  there  is  a  question  of 

5iAdoption  Act,  1958,  7  &  8  Eliz.  2,  c.  5,  s.  1(3). 
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a  person  who  has  been  married  adopting  his  or  her  own  child,  logic  should 
give  way  to  a  recognition  of  human  sensitivity. 

Accordingly  we  recommend  that  section  83  be  modified  to  accommo- 
date the  situation  where  a  natural  parent  who  has  been  married  wishes  to 
have  his  or  her  new  spouse  stand  in  the  full  legal  relationship  of  parent 
to  the  natural  parent's  child.  In  such  a  case  section  83(2)  should  not 
operate  to  sever  the  relationship  between  the  natural  parent  and  the  child, 
but  should  rather  permit  the  new  spouse  to  stand  in  the  adoptive  relation- 
ship to  the  child  while  permitting  the  natural  relationship  of  the  natural 
parent  to  the  child  to  be  maintained. 

Mention  must  be  made  here  of  the  Children's  Aid  Societies  of 
Ontario.  These  organizations  are  charged  with  the  responsibility  of  admin- 
istering portions  of  the  Act  in  their  respective  areas.  They  are  non-profit, 
charitable  organizations,  and  represent  an  unusual  fusion  of  administrative 
principles  adopted  from  both  public  and  private  origins.  They  resemble 
public  agencies  in  that: 

1.  They  are  authorized  under  the  Act; 

2.  They  must  be  approved  by  the  Lieutenant  Governor  in  Council 
and  may  be  dissolved  on  the  recommendation  of  the  Minister  of 
Community  and  Social  Services; 

3.  Their  basic  responsibilities  and  those  of  their  officers  are  pre- 
scribed by  legislation; 

4.  Their  revenues  are  largely  derived  from  tax  sources; 

5.  They  are  subject  to  inspection  and  supervision  by  the  Ministry 
of  Community  and  Social  Services. 

They  resemble  private  agencies  in  that: 

1.  They  are  directed  by  private  citizens  and  municipal  representa- 
tives; 

2.  They  are  incorporated  under  The  Corporations  Act; 

3.  They  derive  part  of  their  income  from  private  voluntary  sources. 

One  of  the  duties  assigned  to  the  Societies  under  the  Act  is  the 
placing  of  children  for  adoption. ^"^ 

There  is  a  provision  in  the  Act  which  states  that,^^ 

Every  person  who  gives  or  receives  or  agrees  to  give  or  to  receive 
any  payment  or  reward,  either  directly  or  indirectly,  in  consideration 
of  the  adoption  of  a  child  under  this  part,  or  who  gives  or  receives 
or  agrees  to  give  or  receive  any  payment  or  reward  either  directly 
or  indirectly,  to  procure  a  child  for  the  purpose  of  adoption  is  guilty 
of  an  offence  and  on  summary  conviction  is  liable  to  a  fine  of  not 
more  than  $2,000  or  to  imprisonment  for  a  term  of  not  more  than 
three  years,  or  to  both. 

Because  of  this  provision  the  Children's  Aid  Societies,  under  the  super- 
vision of  the  Director  of  Child  Welfare,  are  responsible  for  arranging  the 

547/2e  Ch:id  Welfare  Act,  R.S.O.  1970,  c.  64,  s.  6(2)  (f). 
55Ibid.  s.  88. 
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vast  majority  of  adoptions  in  the  province.  Private  adoptions  do  take  place, 
and  we  mention  these  in  more  detail  later  in  this  chapter,  but  we  think 
it  is  fair  to  say  that  applicants  who  are  considered  unsuitable  by  a 
Children's  Aid  Society  are  likely  to  face  considerable  difficulty  in  adopting 
a  child.  The  Act  provides  that  a  court,  before  making  an  adoption  order, 
shall  be  satisfied  that,  inter  alia,  the  order  will  be  in  the  best  interests  of 
the  child, ^^  and  in  view  of  this  the  Societies  and  the  Director  of  Child 
Welfare  quite  properly  see  their  role  as  finding  parents  for  children  and 
not  children  for  parents.  But  a  man  and  wife  who  have  been  thought 
unsuitable  to  adopt  may  well  feel  aggrieved,  and  for  this  reason  we  con- 
sidered whether  there  ought  to  be  some  review  procedure  to  which  such 
couples  might  have  resort. 5*7  Because  it  seemed  fair,  this  idea  was  initially 
attractive,  but  on  further  reflection  we  decided  that  it  would  be  difficult 
to  put  into  practice.  One  reason  is  that  the  selection  process  for  adoptive 
parents  generally  involves  two  steps.  First  it  is  decided  whether  a  couple 
have  the  basic  qualifications  for  adoptive  parenthood,  and  when  this  has 
been  established  the  process  of  "matching"  takes  place.  This  latter  step 
involves  the  tailoring  of  the  needs  of  a  particular  child  to  the  best  set  of 
parents  available  at  the  time.  Regardless  of  other  difficulties,  a  decision 
by  a  reviewing  body  that  a  couple  do  meet  the  basic  requirements  for 
adoptive  parenthood  might  not  avail  them  anything,  as  there  remains  the 
possibility  that  no  child  with  whom  they  can  be  matched  would  ever 
become  available  for  adoption. 

A  further  difficulty  involved  in  setting  up  a  review  procedure  would 
be  that  of  deciding  when  the  decision  of  a  social  worker  ought  to  be  con- 
sidered wrong.  It  would  serve  no  purpose  to  provide  a  review  procedure 
without  also  providing  some  indication  of  what  the  Legislature  considered 
to  be  the  qualifications  of  reasonable  adoptive  parents,  against  which  the 
decision  of  a  social  worker  could  be  measured.  Without  such  guidelines 
we  would  merely  be  asking  for  the  substitution  of  one  judgment  for  an- 
other, with  no  guarantee  that  it  would  necessarily  be  inherently  more 
correct.  Bearing  in  mind  the  flexible  approach  which  ought  to  be  used 
in  the  selection  of  adoptive  parents  we  believe  the  formulating  of  appro- 
priate guidelines  in  legislative  form  to  be  an  impossible  task. 

III.     Consents  Required  for  an  Adoption  Order 

The  Act  provides  that  the  consents  of  certain  persons  are  required 
before  an  adoption  order  can  be  made,  and  it  is  here  that  the  law  faces  a 
most  critical  issue.  Assuming  that  the  person  whose  consent  is  required 
refuses  to  give  it,  the  law  must  determine  at  what  point  the  consent  may 
be  dispensed  with,  if  at  all,  and  what  priority  ought  to  be  accorded  to  the 
often  very  real  desire  of  the  natural  parents  to  retain  the  child  despite 
adverse  circumstances. 

The  consents  required  by  the  Act  are  set  out  below  with  our  com- 
ments on  each. 


^^Ibid.  s.  77. 

57In  New  South  Wales  and  South  AustraUa  there  is  a  right  of  appeal  to  a  court 
where  prospective  adopters  have  been  considered  unsuitable  by  the  state  adop- 
tion agencies.  Adoption  of  Children  Act  1965-1966,  s.  73(1  )(c),  reg.  20, 
(N.S.W.);  Adoption  of  Children  Act  1966-67,  s.  72(n),  regs.  25,  26,  (S.A.). 
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1.  Where  the  prospective  adoptee  is  under  eighteen  years  of  age, 
was  born  in  wedlock  and  has  not  been  married,  the  written 
consent  of  every  person  who  is  a  parent  or  guardian  or  who  has 
lawful  custody  or  control  or  who  is  liable  to  contribute  to  the 
support  of  the  child  is  required.  The  consent  may  not  be  given 
before  the  child  is  seven  days  old  and  may  be  cancelled  within 
twenty-one  days  after  it  has  been  given. ^^ 

In  the  latter  provisions  the  Legislature  recognises  that  a  decision 
taken  at  or  immediately  following  the  birth  of  a  child  with  regard  to  its 
adoption  may  not  be  one  by  which  the  consenting  party  or  parties  will 
decide  to  abide.  We  agree  that  there  should  continue  to  be  an  opportunity 
for  reflection  during  the  immediate  post-natal  period. 

2.  Where  the  prospective  adoptee  is  under  eighteen  years  of  age  and 
has  not  been  married,  but  was  born  out  of  wedlock,  the  consent 
of  the  mother  only  is  required.  Where,  however,  the  child  resides 
with  and  is  maintained  by  the  father,  the  father's  consent  is  also 
required.  These  consents,  similarly,  may  not  be  given  before  the 
child  is  seven  days  old  and  may  be  cancelled  within  twenty-one 
days  after  it  has  been  given. 

In  view  of  our  recommendations  relating  to  children  bom  outside 
marriage  we  believe  that  the  position  concerning  the  consent  of  the  father 
ought  to  be  modified.  Because  we  are  anxious  to  remove  all  legal  distinc- 
tions between  children  bom  inside  marriage  and  those  bom  outside  mar- 
riage we  would  be  content  if  we  could  recommend  the  repeal  of  section 
73(2).  Unfortunately,  however,  we  feel  compelled  to  acknowledge  that  the 
possibility  exists  of  some  putative  fathers  using  their  position  under  this 
situation  for  the  purposes  of  harassment.  Accordingly,  taking  into  account 
our  general  recommendations  concerning  children  bom  outside  marriage, 
we  recommend  that  where  a  putative  father  has  taken  steps  to  obtain  a 
decree  of  paternity,  or  where  such  proceedings  are  at  the  time  being 
taken,  he  should  have  the  right  to  give  or  withhold  consent  to  the  adoption 
of  his  child.  On  the  other  hand,  if  a  decree  has  been  made  against  the 
father,  or  proceedings  against  him  are  being  taken,  then  he  should  not  be 
entitled  to  give  or  withhold  consent  to  the  adoption  of  his  child  but  be 
entitled  only  to  notice  of  the  adoption  proceedings.  In  order  that  our 
recommendations  be  made  absolutely  clear  we  should  point  out  that  we 
do  not  contemplate  that  a  putative  father  who  has  neither  taken  steps 
to  establish  his  patemity  nor  had  paternity  established  against  him  ought 
to  be  given  notice  of  adoption  proceedings. 

We  recommend  also  that  a  court  be  given  power  to  dispense  with 
notice  to  a  putative  father  where  it  is  in  the  best  interests  of  the  child  that 
this  be  done,  in  the  same  way  as  the  consent  of  a  father  of  a  child  born 
inside  marriage  may  now  be  subject  to  dispensation. 

3.  Where  a  child  is  a  Crown  ward,  only  the  consent  of  the  Director 
of  Child  Welfare  is  required. ^^ 


5»Tlie  Child  Welfare  Act,  R.S.O.  1970,  c.  64,  s.  73(1),  amended  by  The  Age  of 

Majority  and  Accountability  Act,  1971,  S.O.  1971,  c.  98,  s.  4(1). 
mbid.  s.  73(3). 
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A  child  may  be  made  a  ward  of  the  Crown  if  he  is  found  by  a  court 
to  be  in  need  of  protection  under  Part  II  of  the  Act.  We  cover  this  Part 
in  detail  in  another  chapter,^^  but  the  essential  nature  of  an  order  of  Crown 
wardship  is  to  terminate  all  rights  and  responsibilities  of  guardianship, 
care,  custody  and  control  which  a  parent  may  have  and  to  place  them  with 
the  Crown, 61  and  by  the  use  of  Crown  wardship  proceedings  some  children 
may  be  more  easily  freed  for  adoption. ^^  por  example,  section  20(1  )(b) 
of  the  Act  defines  a  child  in  need  of  protection  as,  inter  alia,  "a  child  who 
is  an  orphan  and  who  is  not  being  properly  cared  for,  or  any  child  who  is 
brought,  with  the  consent  of  the  person  in  whose  charge  he  is,  before  a 
judge  to  be  dealt  with  under  this  Part,"  and  "a  child  where  the  person 
in  whose  charge  he  is  cannot,  by  reason  of  disease  or  infirmity  or  misfor- 
tune or  incompetence  or  imprisonment  or  any  combination  thereof,  care 
properly  for  him".  We  note  that  the  Official  Guardian  or  some  other 
person  must  act  as  the  guardian  ad  litem  of  any  parent  under  the  age  of 
eighteen  years  whose  child  is  before  a  court  in  Crown  wardship  pro- 
ceedings. ^^ 

4.  An  order  for  the  adoption  of  a  child  shall  be  made  only  with  the 
written  consent  of  the  child,  and,  where  the  child  is  married,  with 
the  written  consent  of  the  spouse  provided  that  the  court  may 
dispense  with  the  consent  of  the  child  if  the  court  is  satisfied 
that  having  regard  to  aU  the  circumstances  of  the  case,  the  consent 
would  not  be  appropriate.^"^ 

Prior  to  1970  the  consent  of  the  child  was  required  only  if  he  was 
twenty-one  years  of  age  or  over,  although  if  the  child  was  under  twenty- 
one  and  had  been  married,  the  consent  of  the  spouse  was  also  required. 
In  1970  the  present  law  was  enacted^^  and  we  regard  it  as  being  morfe 
sensible. 

The  Act  provides  that  where  a  required  consent  has  not  been  given, 
the  court  upon  application  by  the  applicant  for  the  adoption  may  dispense 
with  the  requirement  if,  having  regard  to  all  the  circumstances  of  the  case, 
the  court  is  satisfied  that  it  is  in  the  best  interests  of  the  child  that  the 
requirements  be  dispensed  with.^^ 

The  power  to  dispense  with  parental  consents  has  been  the  subject  of 
much  litigation  in  Canada  and  elsewhere.  Prior  to  1958  the  court  was 
empowered  to  dispense  with  a  consent  if,  "having  regard  to  all  the  cir- 
cumstances of  the  case,  the  court  [was]  of  the  opinion  that  the  consent 
[might]  properly  be  dispensed  with".^'^  This  section  was  restrictively  inter- 
preted by  the  courts.  In  Re  Le  Sieur,^^  for  instance,  it  was  held  that: 

6och.  III. 

6lr/ze  Child  Welfare  Act,  R.S.O.  1970,  c.  64,  s.  33(1). 

62See  Green,  "Re  Mugford— A  Case  Study"  (1971),  1  R.F.L.  1. 

63/Z)zW.  s.  20(4),  amended  by  The  Age  of  Majority  and  Accountability  Act,  1971, 

S.O.  1971,  c.  98,  s.  4(1). 
64r/z^  Child  Welfare  Act,  R.S.O.   1970,  c.  64,  s.  73(4),  amended  by  The  Age 

of  Majority  and  Accountability  Act,  1971,  S.O.  1971,  c.  98,  s.  4(1). 
65r/ze  Child  Welfare  Amendment  Act,  S.O.  1970,  c.  96,  s.  21(1). 
66s.  73(5). 

67r;7e  Child  Welfare  Act,  S.O.  1954,  c.  8,  s.  72(2). 
68[1951]  O.W.N.  186,  190,  per  Ferguson  J. 
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...  the  right  of  adoption,  the  right  to  change  a  child's  status  and  the 
right  to  change  its  parentage,  is  not,  ...  a  right  which  depends  on 
the  welfare  of  the  child  but  depends  on  the  strict  wording  of  the 
statutes,  because  apart  from  the  statutes,  no  such  right  exists.  ...  in 
adoption  matters,  public  policy,  the  public  and  private  rights  of 
parents  and  their  children  are  considerations  which  outweigh  all 
others,  and  as  their  rights  and  obligations  are  fundamental  to  the 
stability  and  strength  of  the  society  in  which  we  live,  they  ought  not 
to  be  interfered  with  without  clear  and  unambiguous  legislation 
authorizing  such  interference. 

In  1958  the  emphasis  of  the  law  concerning  waiver  of  the  consent 
requirement  was  changed^^  so  that  the  court  is  now  directed  to  consider 
only  the  best  interests  of  the  child  when  making  a  determination  on  this 
matter.  But  the  courts  are  still  reluctant  to  apply  this  principle  in  its 
entirety.  In  Re  Desmarais,'^^  heard  in  the  Ontario  Court  of  Appeal,  it  was 
held  that: 

The  natural  parents  can  lose  their  right  only  by  abandoning  the  child 
or  so  misconducting  themselves  that  in  the  opinion  of  the  Court  it 
would  be  improper  to  leave  the  child  with  them.  .  .  .  The  rights  of 
natural  parents  should  be  abrogated  only  for  the  most  serious 
reasons.  .  .  .  The  affection  and  companionship  of  [the  child's]  sisters 
.  .  .  form  but  a  part  of  the  intangible  values  of  living  in  an  environ- 
ment decreed  by  nature  and  deep-rooted  custom  which  superior 
material  advantages  available  in  the  home  of  strangers  can  scarcely 
counterbalance. 

Although  the  Court  in  this  case  was  clearly  giving  substantial  weight 
to  the  natural  claim  of  the  parent  by  associating  this  with  the  best  interests 
of  the  child,  we  cannot  regard  this  as  an  improper  approach.  If  section 
73(5)  were  taken  to  its  extreme  but  logical  extent  the  courts  would  be 
obliged  to  grant  an  adoption  where  a  child  was  kidnapped,  retained  in  the 
home  of  the  prospective  adopters  for  six  months, "^^  and  demonstrated  to 
be  happier  and  better  off  there.  Yet  we  do  not  advocate  a  return  to  the 
time  when  the  blood  tie  was  given  an  almost  mystical  significance,'^^  and 

^nhe  Child  Welfare  Act,  S.O.  1958,  c.  11,  s.  64(5). 

70[1969]  1  O.R.  700,  704-5,  per  Schroeder  J.A.  See  also  Re  Liffiton  and  Campbell, 
[1972]  2  O.R.  592.  See  Davies,  "Custody  and  Adoption:  Some  Interrelated 
Problems"  (1973),  23  U.  of  Toronto  L.J.  88,  where  the  author  argues  that  the 
courts'  reluctance  stems  from  the  constriction  of  precedent  in  the  Supreme  Court 
of  Canada.  It  is  stated  that  where  the  courts  are  exercising  jurisdiction  under  the 
parens  patriae  power  they  are  constrained  to  give  inordinate  weight  to  the  claim 
of  natural  parents  in  cases  involving  consents  to  adoption.  The  author  suggests, 
therefore,  that  there  be  a  clarification  of  the  principles  involved  in  the  exercise 
of  the  parens  patriae  power  so  that  the  welfare  of  the  child  becomes  the  only 
determinant.  It  is  worth  noting,  however,  that  neither  in  Re  Desmarais  nor  in 
Re  Liffiton  and  Campbell  was  the  Court  of  Appeal  acting  under  the  parens 
patriae  power.  The  weight  accorded  to  the  claim  of  the  natural  parents  stemmed 
in  both  cases  from  an  evaluation  of  the  best  interests  of  the  child  in  accordance 
with  s.  73(5).  It  would  seem,  therefore,  that  a  clarification  of  the  parens  patriae 
power  in  accordance  with  the  author's  suggestion  would  not  necessarily  prevent 
the  courts  from  giving  what  the  author  considers  to  be  undue  weight  to  the 
claims  of  natural  parents. 

l^The  Child  Welfare  Act,  R.S.O.  1970,  c.  64,  s.  75(1). 

72/?e  Thain,  Thain  v.  Thain,  [1926]  Ch.  676. 
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we  are  aware  that  a  young  child  may  suffer  severe  emotional  disturbance 
if  he  is  removed  from  an  established  home  where  he  is  happy  and  well 
adjusted,  to  the  home  of  other  unfamiliar  persons,  even  if  those  persons 
happen  to  be  the  natural  parents 7^  Each  case  must  be  decided  on  its 
merits,  with  the  best  interests  of  the  child  as  the  primary  consideration. 

Section  73(6)  provides  that  the  court  shall  not  dispense  with  a  consent 
required  by  section  73,  except  a  consent  required  by  subsection  4,  until  the 
court  is  satisfied  that  the  person  from  whom  the  consent  is  required  has  had 
notice  of  the  application  for  adoption  and  notice  of  the  application  to  dis- 
pense with  consent,  or  that  every  reasonable  effort  has  been  made,  in  the 
opinion  of  the  court,  to  cause  such  person  to  be  notified. 

This  provision  was  enacted  in  1970'74  following  the  decision  in  Re 
Winsor'^  in  which  certiorari  was  granted  to  quash  adoption  orders  in 
respect  of  two  children  whose  natural  father  had  not  been  notified  of  the 
application  to  dispense  with  his  consent. 

Where  a  consent  required  by  section  73  has  been  given  it  may  be 
withdrawn  by  the  person  giving  it  only  if,  having  regard  to  all  the  circum- 
stances of  the  case,  the  court  is  satisfied  that  it  is  in  the  best  interest  of  the 
child  that  the  consent  be  withdrawn.'^^  This  provision  is  designed  to  pre- 
vent, among  others,  the  situation  where  a  child  about  to  be  adopted  can 
be  withdrawn  from  the  custody  of  the  prospective  adopters  by  the  natural 
parents,  without  their  considering  the  welfare  of  the  child.''''  The  fact  that 
the  section  is  permissive,  but  designed  to  emphasize  the  best  interests  of  the 
child,  would  appear  to  give  the  Court  sufficient  room  to  take  the  interests 
of  the  natural  parents  into  account  without  placing  too  high  a  priority  on 
them.''^ 

IV.     The  Probationary  Period 

Section  75(1)  of  the  Act  provides  that  an  adoption  order  in  respect 
of  a  child  who  is  under  eighteen  years  of  age''^  and  who  has  not  been 
married  shall  not  be  made  unless  the  Director  of  Child  Welfare  certifies 
in  writing, 

(a)  that  the  child  has  resided  for  six  months  or  more  with  the 
applicant  and  that  during  that  period  the  conduct  of  the  applicant 
and  the  conditions  under  which  the  child  has  lived  have  been 
such  as  in  the  opinion  of  the  Director  justify  the  making  of  the 
order:  or 


73Michaels,  "The  Dangers  of  a  Change  of  Parentage  in  Custody  and  Adoption 
Cases"  (1967),  83  L.Q.R.  547;  Hopkins  "Medical  Evidence  in  Adoption  and 
Custody  Cases"  (1969),  9  Medicine,  Science  and  the  Law  31;  Edwards,  "Adop- 
tion—The Welfare  and  Best  Interest  of  the  Child"  (1968),  5  Williamette  L.J.  93. 

74r/ie  Child  Welfare  Amendment  Act,  S.O.  1970,  c.  96,  s.  21(3). 

75[1966]  2  O.R.  903. 

76S.  73(7). 

77See  Re  Baby  Duffell,  Martin  v.  Duffell,  [1950]  S.C.R.  737;  and  Re  Agar,  Mc- 
Neilly  v.  Agar,  [1958]  S.C.R.  52. 

78See  Inker,  "Expanding  the  Rights  of  Children  in  Custody  and  Adoption  Cases" 
(1971),  11  J.  Fam.  L.  129,  and  the  articles  cited  in  n.  73  supra. 

'J^The  Age  of  Majority  and  Accountability  Act,  1971,  S.O.  1971,  c.  98,  s.  4(1). 
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(b)  that  the  applicant  is  to  the  knowledge  of  the  Director  a  proper 
person  to  have  the  care  and  custody  of  the  child  and  that  for 
the  reasons  set  out  in  the  certificate  it  is  in  the  best  interests  of 
the  child  that  the  period  of  residence  be  dispensed  with, 

and  the  Director,  in  giving  his  certificate,  may  bring  to  the  attention  of 
the  court  any  additional  circumstances  of  the  case  that,  in  his  opinion,  the 
court  may  wish  to  take  into  account  before  the  making  of  the  order. 

Section  75(2)  provides  that  where  a  child  has  been  placed  for  adop- 
tion by  a  Children's  Aid  Society,  the  certificate  may  be  signed  by  the  local 
director  of  that  Society. 

This  section  was  considered  in  Re  Lee^^  where  the  Director  of  Child 
Welfare  had  refused  to  give  a  certificate.  On  the  application  for  adoption, 
brought  in  the  High  Court,  the  question  of  the  extent  of  the  Director's 
authority  was  considered,  and  it  was  held  that  the  ordinary  principles  of 
mandamus  applied.  GalUgan  J.  said: 

The  Legislature  has  not  authorised  the  Court  to  lay  down  rules  that 
will  govern  the  Director  in  deciding  whether  in  a  particular  case  she 
will  exercise  her  discretion  in  favour  of  an  adoption  or  whether  she 
will  not.  I  think  it  would  be  dangerous  indeed  for  me  to  lay  down 
rules  or  for  a  Court  to  formulate  rules  that  are  to  bind  the  Director 
in  the  exercise  of  her  discretion. 

There  was  in  the  case  a  suggestion  that  religious  differences  between  the 
natural  mother  and  the  prospective  adoptive  parents  had  guided  the  Direc- 
tor, but  Galligan  J.  said: 

[The  Director]  states  certain  reasons  why,  apart  from  matters  of 
religion,  she  would  not  issue  her  certificate.  If  she  refused  her  certifi- 
cate on  purely  religious  grounds,  I  would  not  be  hesitant  to  direct 
that  she  issue  her  certificate.  ...  I  cannot  conclude  that  she  refused 
her  certificate  for  any  illegal  reason  and  I  am  not  authorised  to  sup- 
plant my  opinion  for  hers. 

Re  Lee  highlights  what  we  consider  to  be  an  inconsistency  in  the 
present  law.  It  is  clear  that  in  entrusting  the  final  decision  on  an  adoption 
to  the  courts  the  Legislature  has  characterised  this  as  a  judicial  power 
which  ought  not  to  be  exercised  by  the  executive  branch  of  government. 
This,  in  our  view,  is  as  it  should  be,  as  an  adoption  order  alters  drastically 
and  irrevocably  a  number  of  legal  rights  and  obligations  for  a  child.  The 
nature  of  the  decision  is  clear.  It  is  simply  whether  the  best  interests  of  the 
child  are  better  served  by  his  retaining  the  relationships  which  arise  by 
virtue  of  his  birth  or  by  his  acquiring  those  which  would  arise  on  the 
making  of  the  order. 

We  find  that  as  the  law  stands  this  decision  is  at  least  partially  made 
by  the  Director  of  Child  Welfare  who,  by  a  refusal  to  issue  a  certificate, 
may  effectively  remove  a  decision  on  an  adoption  application  out  of  the 
jurisdiction  of  the  courts.  It  is  true  that  the  Director's  decision  is  subject, 
in  theory  at  least,  to  review  by  the  courts,  but  this  does  not  meet  the 

80[1971]  1  O.R.  474. 
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challenge  of  inconsistency.  Judicial  review  of  the  Director's  decision  mere- 
ly ensures  that  the  decision  is  made  in  compliance  with  certain  rules. ^^  It 
does  not  ensure  that  the  merits  of  all  adoption  applications  are  considered 
by  the  courts. 

We  can  see  no  social  pohcy  of  overwhelming  importance  which 
makes  it  necessary  for  the  Director  to  retain  this  power,  and  we  recom- 
mend that  its  nature  be  changed,  although  we  recognise  fully  the  import- 
ance of  the  Director's  opinion  on  any  proposed  adoption.  It  is  not  our 
intention  to  prevent  its  presentation  in  any  case,  but  what  we  propose  is 
that  the  Director  or  delegates  of  the  Director  be  required  to  give  evidence, 
either  verbally  or  by  affidavit,  of  the  suitability  of  the  adoption.  This 
evidence  would  obviously,  and  entirely  properly,  be  accorded  great 
weight,  but  we  remain  convinced  that  in  no  case  should  the  Director's 
opinion  be  regarded  in  law  as  being  conclusive. 

In  addition  to  section  75  a  further  provision  concerning  the  "proba- 
tion" of  prospective  adoptive  parents  exists.  Section  81(1)  of  the  Act 
provides  that  upon  an  application  for  an  adoption  order,  the  court,  with 
the  written  approval  of  the  Director,  may  postpone  the  determination  of 
the  application,  and  make  an  interim  order  giving  the  custody  of  the 
child  sought  to  be  adopted  to  the  applicant  for  a  period  not  exceeding 
one  year  by  way  of  a  probationary  period,  upon  such  terms  as  regards 
provision  for  the  maintenance  and  education  and  supervision  of  the  welfare 
of  the  child  and  otherwise  as  the  court  thinks  fit. 

Here  again  we  find  it  contrary  to  principle  that  the  Director  should  be 
able  to  control  the  decision  of  a  court  to  such  an  extent.  We  think  it 
appropriate  that  the  Director  be  given  every  opportunity  to  present  evidence 
of  the  desirability  of  postponing  the  determination  of  any  application,  but 
we  cannot  agree  that  it  is  right  for  the  Director's  view  to  be  conclusive. 

An  interim  custody  order  is  not  an  adoption  order^^  b^t  ^11  consents 
required  for  an  adoption  order  are  necessary  for  the  interim  order,  subject 
to  a  like  power  in  the  court  to  dispense  with  any  such  consent  requirement.^' 

In  the  State  of  Victoria  there  is  no  probationary  period  as  such,  but 
upon  an  application  to  the  Court  for  an  adoption  order,  the  Court  may 
postpone  the  determination  of  the  application  and  make  an  interim  order 
for  the  custody  of  the  child  in  favour  of  the  applicants.  A  child  should  not 
remain  with  applicants  under  an  interim  custody  order  for  a  period  ex- 
ceeding two  years.^"^  The  Director-General  of  Social  Welfare  must  provide 
a  report  concerning  a  proposed  adoption,^^  \y^i  ij^q  Court  may  order  the 
adoption  even  if  the  report  is  adverse. 

Under  the  Revised  Uniform  Adoption  Act  a  minor  must  have  lived 
with  the  applicants  for  six  months  before  an  adoption  order  may  be 
granted.^^ 

8lSee  Royal  Commission  Inquiry  Into  Civil  Rights,  Vol.  1,  (Ontario,  1968). 

82r/ze  Child  Welfare  Act,  R.S.O.  1970,  c.  64,  s.  81(2). 

83/^/ J.  s.  81(3). 

^^ Adopt  ion  of  Children  Act  1964,  s.  37. 

85 1  bid.  s.  12(1). 

86See  n.  33  supra,  s.  12. 
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In  England  the  Adoption  Act  1958  provides  in  section  3(1)  for  a 
probationary  period  of  three  months,  and  the  English  Departmental  Com- 
mittee made  no  recommendation  for  this  length  of  time.  The  Act  also 
provides  in  section  8  for  the  making  of  interim  custody  orders  of  the  kind 
set  out  in  the  Ontario  and  Victoria  legislation. 

V.  The  Duty  of  the  Court 

The  Act  provides  in  section  77  that  the  court,  before  making  an  adop- 
tion order,  shall  be  satisfied: 

(a)  that  every  person  who  has  given  a  consent  under  Part  IV  of  the 
Act  understands  the  nature  and  effect  of  the  adoption  order;  and 

(b)  that  the  order  will  be  in  the  best  interests  of  the  child. 

In  the  Family  Law  Project  Report^'^  it  was  pointed  out  that  discussion 
has  in  the  past  arisen  in  connection  with  the  words  "and  that  the  order 
will  be  in  the  best  interest  of  the  child".  In  Re  Lamb^^  the  adoption  of  a 
Roman  Catholic  child  by  Protestant  parents  was  opposed  on  the  ground 
that  such  an  adoption  could  not  be  said  to  be  in  the  best  interests  of  the 
child.  The  Act  is  silent  as  to  religious  questions,  and  the  court  held  that  a 
difference  between  the  religion  of  the  child  and  that  of  the  prospective 
adoptive  parents  was  not  necessarily  a  bar  to  the  making  of  the  order.  This 
did  not  mean  that  the  spiritual  welfare  of  a  child  should  not  be  considered, 
but  that  it  "should  be  weighed  together  with  his  physical,  social,  intellectual 
and  emotional  well-being."^^  We  endorse  the  position  taken  in  this  case. 

Assuming  that  all  parties  have  received  competent  and  independent 
advice,  that  the  child  is  represented,  and  that  the  Director  of  Child  Welfare 
has  given  evidence  of  the  suitabihty  of  an  adoption  it  may  be  asked 
whether  a  court  has  a  useful  role  to  play  in  the  making  of  adoption  orders. 
In  the  Republic  of  Ireland,  for  example,  orders  are  made  by  an  Adoption 
Board,  and  in  Scotland  a  hearing  is  often  dispensed  with. 

We  reiterate  firmly  our  view  that  such  an  important  legal  step  as  the 
changing  of  status  by  adoption  should  continue  to  be  carried  out  under 
the  supervision  of  the  courts.  Apart  from  the  necessity  of  providing  a 
judicial  forum  for  the  resolution  of  situations  where  consents  are  un- 
reasonably withheld,  or  where  the  material  welfare  of  a  child  may  not 
coincide  with  his  emotional  welfare,^^  we  must  also  consider  the  fact  that 
Ontario  adoptions  may  not  be  recognised  abroad  if  they  are  made  outside 
a  judicial  setting. 

VI.  Records  of  Adoption 

Upon  an  adoption  order  being  made  and  unless  the  adoption  order 
provides  for  the  adopted  child  to  retain  his  surname,  the  adopted  child 
assumes  the  surname  of  the  adopting  parent.  The  court  may  in  its  discre- 

87IX  Study  of  the  Family  Law  Project,  55   (Ontario  Law  Reform  Commission, 

1968). 
88[1961]  O.W.N.  356. 
mbid.  per  Little  D.C.J,  at  359. 
90e.g.  whers  a  child  who  remains  unadopted  may  inherit  a  large  sum  of  money 

from  an  unsuitable  mother. 
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tion  change  the  Christian  or  given  name  or  names  as  the  adopting  parent 
desires,  and  thereafter  the  adopted  child  is  entitled  to  and  is  to  be  known 
by  the  name  or  names  so  given. ^^ 

If  the  adopted  child  was  bom  out  of  wedlock,  that  fact  should  not 
appear  on  the  adoption  order.^^ 

The  papers  used  upon  an  application  for  an  adoption  order  are  to  be 
sealed  up  and  filed  in  the  office  of  the  court  and  are  not  open  for  inspec- 
tion except  upon  an  order  of  the  court  or  the  written  direction  of  the 
Director  of  Child  Welfare.  Within  thirty  days  after  the  making  of  an 
order  the  proper  officer  of  the  court  is  required  to  send  the  original  order 
to  the  adopting  parent,  one  copy  to  the  Director  of  Child  Welfare  and  one 
copy  to  the  Registrar  General. ^^  The  Vital  Statistics  Act  provides  for  the 
substitution  of  a  new  registration  of  the  birth  in  accordance  with  the  facts 
contained  in  the  adoption  order  as  if  the  adopted  person  had  on  the  date 
and  in  the  place  of  birth  recorded  in  the  original  registration  been  bom 
in  lawful  wedlock  to  the  adopting  parent,  and  the  original  registration 
must  be  withdrawn  from  the  original  registration  files  and  kept  in  a  separ- 
ate file  and  sealed.^"^ 

In  the  Family  Law  Project  it  was  pointed  out  that  the  original  name 
of  the  child  appears  on  the  final  adoption  order.^^  It  was  said  that  this 
was  not  satisfactory  because,  for  example,  the  name  might  be  known  in  a 
small  town.  It  was  recommended  that  the  original  name  of  the  adopted 
child  should  not  appear  on  the  final  adoption  order  and  that  if  some  means 
of  identification  were  required,  serial  numbers  could  be  used. 

In  1970  the  Regulations  under  the  Act  were  amended  and  section  45 
now  reads: 96 

Where  designation  of  the  child  to  be  adopted  is  made  in  the 
form  of  notice  of  intention  to  adopt  a  Crown  ward,  an  application  for 
adoption,  an  adoption  order  or  an  interim  custody  order,  there  may 
be  substituted  for  his  preadoption  sumame  following  his  full  given 
name  or  names,  his  birth  registration  number  immediately  preceded 
by  the  first  letter  of  his  preadoption  surname. 

While  this  goes  some  way  to  meeting  the  point  made  in  the  Family 
Law  Project  Report,  it  is  not  totally  satisfactory.  First,  children  who  were 
not  bom  in  Canada  may  not  have  a  birth  registration  number.  Secondly, 
the  section  offers  only  an  option  and  we  do  not  believe  that  this  is  appro- 
priate. The  philosophy  of  adoption  is  to  sever  all  ties  with  the  natural 
parents  of  the  child  and  to  make  him  as  far  as  is  possible  in  law  the  child  of 
the  adoptive  parents.  We  therefore  recommend  that  there  should  be  no 
opportunity  for  the  natural  parents  to  be  identified  or  traced  by  use  of 
the  original  name  on  any  court  document  to  which  the  adoptive  parents  or 
the  child  are  likely  to  have  access. 

917/1^  Child  Welfare  Act,  R.S.O.  1970,  c.  64,  s.  78. 

^^Ibid.  s.  79. 

^nbid.  s.  80. 

94T/2e  Vital  Statistics  Act,  R.S.O.  1970,  c.  483,  s.  24. 

95(9/7.  cit.  supra  n.  87,  at  57. 

96R.R.O.  1970,  Reg.  86. 
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VII.  Effect  of  an  Adoption  Order 

We  have  already  submitted  a  separate  report  on  the  effect  of  an 
adoption  order.^"^  We  are,  however,  troubled  by  two  recent  decisions  in 
the  Supreme  Court  of  Ontario.  In  Re  Maulson^^  the  Supreme  Court  of 
Ontario  was  asked  to  interpret  the  effect  of  section  84  of  the  Act,  which 
provides  that: 

In  any  will  or  other  document,  whether  heretofore  or  hereafter 
made,  unless  the  contrary  is  expressed,  a  reference  to  a  person  or 
group  or  class  of  persons  described  in  terms  of  relationship  by  blood 
or  marriage  to  another  person  shall  be  deemed  to  refer  to  or  include, 
as  the  case  may  be,  a  person  who  comes  within  the  description  as  a 
result  of  his  own  adoption  or  the  adoption  of  another  person. 

The  question  was  whether  an  adopted  grandchild  could  take  in  1972  under 
the  trusts  of  a  will  of  a  testator  who  died  in  1939.  A  distinction  was  made 
between  wills  executed  by  testators  who  were  still  alive  at  the  time  section 
84  came  into  effect^^  and  those  executed  by  testators  who  were  dead  at 
the  time  the  legislation  took  effect.  It  was  held  that  the  language  of  section 
84  was  not  sufficiently  free  of  ambiguity  to  be  said  to  cover  the  latter  case 
and  that: 

We  have  given  people  [the]  right  to  make  wills,  and  in  interpreting 
new  laws  affecting  the  will  of  a  person  who  has  died,  it  would  seem 
.  .  .  that  the  Court  should  lean  against  any  interpretation  which 
would  extend  his  will  beyond  what  he  knew  it  to  effect  at  the  time  of 
his  death.ioo 

The  position  is  complicated  by  the  almost  contemporaneous  decision 
of  the  Supreme  Court  of  Ontario  in  Re  Barthelmes}^^  The  question  in  that 
case  was  identical  in  principle  to  that  in  Re  Maulson — whether  an  adopted 
grandchild  could  take  in  1971  under  the  trusts  of  a  will  of  a  testator  who 
died  in  1949.  It  was  held,  however,  that  it  was  the  intention  of  the  Legis- 
lature in  section  84  to  cover  wills  made  by  testators  who  were  ahve  or 
dead  at  the  time  the  legislation  came  into  force. 

This  is  a  situation  which  calls  for  immediate  clarification,  and  we 
adhere  to  the  principle  inherent  in  our  earlier  Report  on  this  matter^^^ 
that  section  84  should  apply  retroactively  and  should  apply  to  all  wills  or 
other  documents  without  regard  to  the  time  at  which  they  were  executed. 

VIII.  Private  Adoptions 

Those  adoptions  arranged  in  Ontario  without  the  offices  of  a 
Children's  Aid  Society  are  known  as  "private"  adoptions,  and  the  Act 
embodies  some  special  provisions  concerning  them. 

970ntario  Law  Reform  Commission,  Report  on  the  Status  of  Adopted  Children 
(1969);  The  Child  Welfare  Amendment  Act,  S.O.  1970,  c.  96,  s.  83.  Cf.  Sobel 
V.  Fooler  (1972),  6  R.F.L.  198  and  (1973),  8  R.F.L.  128. 
98[1972]  3  O.R.  897. 

^nhe  Child  Welfare  Amendment  Act,  1970,  S.O.  1970,  c.  96,  s.  23. 
100[1972]  3  O.R.  897,  per  Van  Camp  J.,  at  900. 
101[1973]  1  O.R.  752. 
I02n.  97  supra. 
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In  section  70(4)  it  is  provided  that  where  there  is  an  application  for 
an  order  for  the  adoption  of  a  child  under  eighteen  years  of  age,  other 
than  a  child  who  has  been  placed  for  adoption  by  a  Children's  Aid 
Society,  the  court  shall  appoint  a  guardian  ad  litem  of  the  child  and  a 
guardian  ad  litem  of  any  parent  of  the  child  who  is  under  eighteen  years  of 
age  and  who  is  a  party  to  the  proceedings. 

In  the  case  of  a  Children's  Aid  Society  adoption  the  certificate  of 
suitability  under  section  75(1)  may  be  signed  by  the  local  director  of  the 
Society,  but  in  the  case  of  a  private  adoption  the  Director  of  Child  Welfare 
must  sign  the  certificate.  ^^^ 

Section  87  provides  that  every  person,  other  than  a  Children's  Aid 
Society,  who  places  a  child  with  another  person  on  the  understanding  that 
the  other  person  will  adopt  the  child  shall,  within  thirty  days  after  the  day 
on  which  the  child  was  so  placed,  register  the  placement  with  the  Director 
of  Child  Welfare.  The  Director  may  request  a  Society  to  obtain  within 
fifteen  days  after  the  receipt  of  the  request,  such  information  requesting  a 
placement  as  he  requires,  and  to  report  on  the  suitability  of  the  placement. 

In  the  Family  Law  Project  Report^^"^  it  was  recommended  that  the 
thirty  day  period  allowed  for  notification  under  section  87  be  reduced  in 
order  to  give  the  Director  of  Child  Welfare  and  the  Children's  Aid 
Societies  more  time  in  which  to  conduct  their  investigations.  We  agree  that 
this  is  desirable  and  accordingly  we  recommend  that  the  notification  period 
be  reduced  to  ten  days. 

The  Family  Law  Project  Report  described  private  adoptions  as  occur- 
ring in  a  number  of  ways.^^^  In  some  cases  the  child  is  adopted  by  a  father, 
mother  or  relative;  in  others,  the  adopters  are  acquaintances  of  the  natural 
parents  who  have  developed  an  affection  for  a  child  entrusted  to  their  care. 
In  most  cases,  however,  the  arrangement  is  made  through  a  third  party 
for  the  benefit  of  the  prospective  adoptive  parents. 

There  has  been  much  discussion  in  recent  years  in  several  jurisdictions 
as  to  the  merits  of  prohibiting  adoptions  which  have  not  been  arranged 
through  qualified  social  agencies. 

In  Ontario  the  Children's  Aid  Societies  select  potential  adoptive  par- 
ents with  care,  try  to  tailor  the  needs  of  a  particular  child  to  particular 
parents  on  placement,  guide  and  assist  the  family  during  the  six  months 
before  the  order  is  made  and  are  available  to  assist  after  the  making  of  the 
order.  Several  arguments  have  been  made  against  private  adoptions. ^^^ 

1 .    The  child  might  be  secured  primarily  for  the  adopting  parent  and 
sometimes  the  child's  interests  might  not  be  considered. 

Adequate  study  of  the  natural  parents  or  the  adoptive  home 
might  not  be  made  before  placement. 


i03The  Child  Welfare  Act,  R.S.O.  1970,  c.  64,  s.  75. 

l04Op.  cit.  supra  n.  87,  at  64. 

lOSBut  see  s.  88  of  The  Child  Welfare  Act  which  prohibits  the  receipt  of  monetary 
compensation  for  acting  as  an  agent  in  the  placement  of  children. 

i06See  Grove.  "Independent  Adoption:  The  Case  for  the  Gray  Market"  (1967-8), 
13  Vill.  L.  Rev.  116.  See  also  Embick,  "The  'In  Blank'  Consent  and  the  Inde- 
pendent Adoption:  A  Defence"  (1968),  5  Willamette  L.J.  50. 
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3.  There  might  not  be  funds  or  personnel  to  care  for  the  child  if  the 
placement  should  fail. 

4.  Interference  from  the  natural  parents  could  be  a  danger,  as  they 
might  know  the  identity  of  the  adopting  parents. 

5.  There  might  be  no  planning  available  for  the  adoptive  parents  nor 
any  help  available  to  them  if  problems  were  to  arise. 

We  accept  that  these  arguments  against  private  adoptions  are  weighty, 
but  we  do  not  think  that  they  conclude  the  matter. 

First,  private  adoptions  are  not  completely  umegulated  because  the 
Director  of  Child  Welfare  must  verify  the  suitability  of  the  adoption, ^^"^ 
although  we  understand  that  the  Director  is  normally  unwilling  to  remove 
a  privately  placed  child  because  of  the  attachment  it  may  have  formed  to 
its  prospective  adoptive  parents  and  because  of  difficulties  which  may 
attend  the  finding  of  the  natural  parents. 

Secondly,  the  only  reasonably  detailed  study  of  private  adoptions  of 
which  we  are  aware  does  not  indicate  that  they  are  consistently  any  less 
successful  on  the  average  than  agency  placements. ^^^ 

Thirdly,  to  abolish  private  adoptions  would  be  in  many  cases  to 
ignore  a  strong  human  element.  Situations  often  arise  where  a  natural 
parent  and  a  new  spouse  wish  to  adopt  a  child  of  the  natural  parent's 
former  marriage.  Similarly  there  are  many  cases  where  relatives  of  one  of 
the  natural  parents  may  wish  to  adopt  a  child  because  of  the  relationship, 
and  it  might  be  hurtful  to  all  parties  concerned  to  see  the  child  placed  for 
adoption  with  strangers.  A  similar  argument  also  applies  to  persons  who 
have  become  foster-parents  for  one  reason  or  another.  They  may  have 
formed  an  affection  for  the  child,  and  he  for  them,  which  it  might  not  be 
proper  in  the  circumstances  to  dissolve.  ^^^ 

A  fourth,  and  perhaps  the  most  compelling  argument  against  the 
aboHtion  of  private  adoptions,  is  one  which  was  raised  by  the  Hurst  Com- 
mittee. ^^^  In  that  Committee's  Report  it  was  pointed  out  that  those  denied 
an  opportunity  to  adopt  through  an  agency  might  very  well  settle  for  de 
facto  adoptions  which  are,  in  fact,  informal  arrangements  as  to  custody 
made  with  the  natural  parents.  There  can  be  no  doubt  that  such  "adop- 
tions" ought  to  be  avoided  at  all  costs  as  being  unsatisfactory  in  the 
extreme.  The  natural  parent  may  be  tempted  at  some  later  time  to  withdraw 
the  child  from  the  care  of  the  de  facto  parents,  sometimes  for  capricious 
reasons.  The  very  fact  that  the  parent  may  legally  do  this  may  tempt  him 
or  her  into  this  course  of  action.  The  de  facto  parents  are  unprotected  be- 
cause of  the  unresolved  nature  of  the  situation  and  lastly,  and  most 
importantly,  the  child  may  suffer  both  emotional  and  material  loss  as  a 
result  of  his  tenuous  and  ambiguous  connection  with  both  sets  of  parents. 


l07See  n.   103  supra. 

lOSWitner,  Herzog,  Weinstein,  Sullivan,  Independent  Adoptions  (1963).  The  study 

was  conducted  in  Florida. 
i09See  Crawford,  "The  Adoption  of  Children  Act  1968"  (1968),  3  U.  Tasmania  L. 

Rev.  115. 
iioSee  n.  1  supra.  See  also  Hambly,  "Adoption  of  Children:  An  Appraisal  of  the 

Uniform  Acts"  (1968),  U.  W^estern  Australia  L.  Rev.  281. 


54 

On  balance,  therefore,  we  are  of  the  opinion  that  there  should  be  no 
change  in  the  present  law  concerning  private  adoptions. 

We  should  point  out,  however,  that  in  the  State  of  Victoria,  as  in  all 
other  Australian  States,  private  adoptions,  except  by  relatives,  have  been 
abolished,  and  all  adoptions  must  now  be  arranged  through  accredited 
adoption  agencies. "^  Private  adoptions  in  England  are  also  limited  by 
section  29  of  the  Adoption  Act  1958  which  prohibits  any  body  of  persons 
other  than  a  local  authority  or  registered  adoption  society  placing  a  child 
with  persons  who  intend  to  adopt  him.  Placements  by  individuals  are  still 
permitted,  but  the  English  Departmental  Committee^^^  recommends  the 
prohibition  of  all  private  adoptions  except  those  arranged  with  relatives 
of  the  child. 

IX.  Appeals 

Where  an  adoption  appHcation  is  heard  by  a  County  or  District  Court 
an  appeal  lies  to  the  Supreme  Court. ^^^  Where  an  adoption  application  is 
heard  at  first  instance  in  the  Supreme  Court  an  appeal  lies  to  the  Court  of 
Appeal.ii^ 

In  the  Family  Law  Project  Report^^^  it  was  suggested  that  rights  of 
appeal  should  continue  to  lie  in  adoption  matters.  It  was  pointed  out,  how- 
ever, that  the  decision  on  an  adoption  application  is  largely  a  matter  of 
judging  what  is  best  for  a  child  on  the  evidence  before  the  court.  In  these 
circumstances  an  ordinary  right  of  appeal  will  be  of  little  value,  as  appel- 
late judges  will  be  loath  to  substitute  their  view  of  the  evidence  for  that  of 
the  judge  at  first  instance.  It  was  therefore  proposed  in  the  Project,  and  we 
agree,  that  the  appeal  should  be  by  way  of  rehearing  in  camera.  It  was  also 
suggested,  and  again  we  agree,  that  notice  of  appeal  should  be  required 
within  a  short  time  after  the  decision  comes  to  the  knowledge  of  the 
parties,  and  arrangements  should  be  made  for  appeals  to  be  heard  as  early 
as  possible. 

X.  Revocation  of  Adoption  Orders 

Adoption  orders  are  traditionally  irrevocable,  except  when  superseded 
by  further  adoption  orders  or  made  without  jurisdiction.  An  example  of 
the  latter  is  found  in  Re  Winsor^^^  in  which  a  writ  of  certiorari  was  granted 
to  quash  orders  in  respect  of  two  children  whose  natural  father  had  not 
been  notified  of  the  application  to  dispense  with  his  consent.  This  case 
highlighted  the  troublesome  moral  issue  whether  an  adoption  order,  once 
made,  ought  ever  to  be  upset.  After  careful  deliberation  we  have  con- 
cluded the  the  importance  of  stable  family  relationships  to  children 
outweigh  every  other  consideration  in  this  situation,  and  therefore  we 
recommend  that  once  the  time  for  an  appeal  on  an  adoption  order  has 
expired,  the  adoption  order  should  be  irrevocable  regardless  of  whether 

lilSee  n.  32  supra,  s.  17. 

ii2See  n.  34  supra. 

^^^The  County  Courts  Act,  R.S.O.  1970,  c.  94,  s.  33. 

I14r/je  Judicature  Act,  R.S.O.  1970,  c.  228,  s.  29. 

1150/7.  cit.  supra  n.  87,  at  65. 

116[1966]  2  O.R.  903. 
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the  order  was  made  with  or  without  jurisdiction,  as  long  as  it  is  purported 
to  be  made  by  a  person  upon  whom  authority  to  make  adoption  orders  has 
been  conferred. 

XL     The  Guardian  Ad  Litem  and  the  Law  Guardian 

Prior  to  1970  the  appointment  of  a  guardian  ad  litem  for  a  child  for 
the  purpose  of  adoption  proceedings  was  discretionary. 

In  the  Family  Law  Project  Report^  ^"^  it  was  recommended  that  a 
guardian  ad  litem  be  appointed  for  a  child  in  all  adoption  proceedings,  this 
proposal  arising  from  a  study  of  the  English  practice  of  appointing 
guardians  ad  litem  as  soon  as  a  notice  of  intention  to  adopt  is  filed.  The 
guardian  then  investigates  both  the  legal  and  social  circumstances  sur- 
rounding the  adoption  and  is  charged  with  the  responsibility  of  satisfying 
himself  that  the  adoption  is  in  the  child's  best  interests.  The  guardian 
normally  has  training  in  social  work. 

In  1970  the  Act  was  amended^^^  so  that  section  70(4)  now  reads: 

For  the  purpose  of  an  application  for  an  order  for  the  adoption  of  a 
child  under  eighteen  years  of  age,  other  than  a  child  who  has  been 
placed  for  adoption  by  a  children's  aid  society,  the  court  shall  appoint 
a  guardian  ad  litem  of  the  child  and  a  guardian  ad  litem  of  any  parent 
of  the  child  who  is  under  eighteen  years  of  age  and  who  is  a  party  to 
the  proceedings. 

The  mandatory  appointment  of  a  guardian  ad  litem  for  a  child  about 
to  be  adopted  has  given  rise  to  confusion  as  to  his  function.  Because  the 
appointment  must  be  made  only  in  the  case  of  private  adoptions,  where 
the  Children's  Aid  Societies  do  not  play  a  predominant  role,  there  is  at 
least  an  implication  that  the  guardian  ought  to  make  some  inquiry  as  to  the 
suitability  of  the  adoption  in  social  terms.  On  the  other  hand,  the  more 
traditional  role  of  a  guardian  ad  litem  is  to  safeguard  more  narrowly  defined 
rights  of  a  child  in  legal  proceedings.  We  think  that  these  two  aspects  of 
the  role  of  the  guardian  ad  litem  of  the  child  in  adoption  proceedings  has 
led  to  the  existing  confusion  and  in  our  view  his  function  should  be  more 
clearly  defined. ^^^ 

We  have  recommended  the  setting  up  of  a  new  office — that  of  the 
Law  Guardian^2o — ^nd  we  believe  that  the  functions  of  a  guardian  ad  litem 
for  a  child  in  adoption  proceedings  ought  to  be  discharged  by  the  Law 
Guardian. 

SUMMARY  OF  RECOMMENDATIONS 

1.  Section  72(4)  of  The  Child  Welfare  Act  ought  to  be  amended  to 
provide  that  an  order  for  the  adoption  of  an  adult,  or  a  minor  who 
has  been  married,  shall  not  be  made  unless  the  court  is  satisfied 
that  the  person  to  be  adopted  has  in  fact  been  in  the  custody  of  and 


H70p.  cit.  n.  87  supra,  at  66. 

llSj/je  Child  Welfare  Amendment  Act,  1970,  S.O.  1970,  c.  96,  s.  18(1) 

li9SeeCh.  V  infra. 

^20ibid. 
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brought  up  by  the  applicant  as  his  own  child  during  minority  or 
until  marriage  as  the  case  may  be. 

2.  Section  72(1  )(b)  of  The  Child  Welfare  Act  should  be  amended  to 
provide  additionally  that  a  female  applicant  should  show  special  cause 
why  she  should  be  permitted  to  adopt  a  male  under  eighteen. 

3.  Section  72(1)  (c)  of  The  Child  Welfare  Act  should  be  amended  to 
require  the  showing  of  special  circumstances  before  the  granting  of 
an  adoption  order  to  an  applicant  living  apart  from  his  or  her  spouse. 

4.  Section  72(3)  of  The  Chid  Welfare  Act  ought  to  provide  that  where 
spouses  are  living  apart,  the  consent  of  one  of  them  to  an  adoption 
by  the  other  may  be  dispensed  with  if  it  is  in  the  best  interests  of 
the  child. 

5.  The  requirement  that  special  circumstances  justify  an  adoption  by 
unmarried  persons  should  not  apply  to  adoptions  by  a  single  natural 
parent  of  his  or  her  own  child. 

6.  Section  83  of  The  Child  Welfare  Act  should  be  modified  to  accom- 
modate the  situation  where  a  natural  parent  who  has  been  married 
wishes  to  have  his  or  her  new  spouse  stand  in  the  full  legal  relation- 
ship of  parent  to  the  natural  parent's  child.  In  such  a  case  section 
83(2)  should  not  operate  to  sever  the  relationship  between  the 
natural  parent  and  the  child,  but  should  rather  permit  the  new 
spouse  to  stand  in  the  adoptive  relationship  to  the  child  while  per- 
mitting the  natural  relationship  of  the  natural  parent  to  the  child  to 
be  maintained. 

7.  Where  a  putative  father  has  taken  steps  to  have  his  paternity  of  a 
child  judicially  declared  under  the  proposals  made  in  Chapter  I,  he 
should  have  the  right  to  give  or  withhold  consent  to  the  adoption  of 
the  child.  Such  a  consent  should  be  subject  to  dispensation  in  the 
best  interests  of  the  child,  as  other  consents  now  are  under  the 
existing  law.  If,  on  the  other  hand,  the  father  has  not  brought  declara- 
tion proceedings  but  has  had  them  brought  against  him,  then  he 
should  not  be  entitled  to  give  or  withhold  consent  to  the  adoption 
of  his  child  but  be  entitled  only  to  notice  of  the  adoption  proceedings. 

8.  Section  75(1)  of  The  Child  Welfare  Act  should  be  amended  to  pro- 
vide that  the  certificate  of  the  Director  of  Child  Welfare  as  to  the 
suitabiltiy  of  a  proposed  adoption  should  not  be  so  conclusive  as  to 
prevent  a  court  from  considering  the  merits  of  an  adoption.  Section 
81(1)  of  The  Child  Welfare  Act,  relating  to  the  Director's  certifica- 
tion of  probationary  adoptions,  should  be  amended  to  the  same 
effect. 

9.  Serial  numbers  should  replace  the  original  name  of  an  adopted  child 
on  the  final  adoption  order  so  that  there  is  no  opportunity  for  the 
natural  parents  to  be  identified  or  traced  by  the  use  of  the  original 
name  on  any  court  document  to  which  the  adoptive  parents  or  the 
child  are  likely  to  have  access. 

10.  Section  84  of  The  Child  Welfare  Act  should  be  made  to  apply  retro- 
actively and  to  all  wills  or  other  documents,  regardless  of  the  time  at 
which  they  were  executed. 
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11.  The  thirty  day  notification  period  for  adoption  placements  which  is 
required  by  section  87  of  The  Child  Welfare  Act  should  be  reduced 
to  ten  days. 

12.  Appeals  in  adoption  matters  should  be  by  way  of  rehearing  in 
camera. 

13.  Once  the  time  for  an  appeal  on  an  adoption  order  has  expired,  the 
adoption  order  should  be  irrevocable  regardless  of  whether  the 
order  was  made  with  or  without  jurisdiction,  as  long  as  it  is  pur- 
ported to  be  made  by  a  person  upon  whom  authority  to  make  adop- 
tion orders  has  been  conferred. 

14.  The  function  of  the  guardian  ad  litem  under  section  70(4)  of  The 
Child  Welfare  Act  should  be  clarified  and  performed  by  the  Law 
Guardian  as  recommended  in  Chapter  V  (q.v.). 


CHAPTER  III 


THE  PROTECTION  AND  CARE 
OF  NEGLECTED  CHILDREN 


INTRODUCTION 

The  setting  out  of  circumstances  in  which  the  state  ought  to  inter- 
vene in  the  relations  between  parent  and  child  is  a  task  which  lawyers 
ought  to  approach  with  circumspection.  This  is  particularly  true  when 
definitions  of  parental  neglect  and  the  best  interests  of  a  child  are  in 
issue.  In  assessing  the  present  law  relating  to  what  in  Part  II  of  The  Child 
Welfare  Act^  is  entitled  "the  protection  and  care  of  neglected  children", 
we  have  been  particularly  conscious  of  the  fact  that  we  are  a  Commission 
of  lawyers  and  that  therefore  we  ought  to  be  wary  of  making  judgments 
which  might  be  better  made  by  behavioural  scientists.  Inevitably  we  have 
had  to  make  judgments  which  are  founded  on  certain  social  values.  Neither 
law  nor  its  reform  can  operate  in  a  vacuum.  In  this  particularly  delicate 
field  of  the  law,  however,  we  have  made  a  deliberate  attempt  to  confine 
ourselves  to  those  matters  which  may  be  conventionally  characterised  as 
legal  rather  than  social. 

In  this  chapter  we  once  again  refer  to  The  Child  Welfare  Act  as  "the 
Act"  for  the  sake  of  avoiding  unnecessary  repetition. 

HISTORY 

For  most  of  the  nineteenth  century  Ontario  was  without  comprehen- 
sive legislation  concerning  neglected  children.  An  Act  of  1799^  provided 
for  the  apprenticing  of  orphan  or  abandoned  children  of  either  sex  and 
any  age.  An  Act  of  1874^  provided  for  the  setting  up  of  industrial  schools 
for  the  maintenance  and  education  of  certain  children  under  fourteen  who 
were  living  in  undesirable  circumstances,  and  another  Act  of  1875"* 
encouraged  the  apprenticing  of  children  who  were  over  fourteen  and  who 
had  been  abandoned  by  their  parents.  A  further  Act  of  1887^  regulated 
the  circumstances  under  which  a  child  might  be  received  by  foster-parents 
for  reward,  but  it  was  not  until  1893  that  legislation  setting  out  a  broad 
policy  for  the  care  of  disadvantaged  children  was  enacted.^ 

This  legislation  initiated  the  important  role  which  the  Children's  Aid 
Societies  have  played  in  the  protection  of  children  in  Ontario,  and  intro- 
duced a  number  of  new  concepts.  The  power  to  issue  warrants  for  searches 
for  neglected  children  was  conferred  upon  magistrates  and  justices  of  the 
peace,*^  and  provision  was  made  for  the  appointment  of  a  Superintendent 

IR.S.O.  1970,  c.  64. 

2y4/z  Act   to  provide  for  the  Education   and  Support  of  Orphan   Children,   39 

Geo.  3  c.  3. 
'^An  Act  respecting  Industrial  Schools,  37  Vict.  c.  29. 
^An  Act  respecting  Apprentices  and  Minors,  38  Vict.  c.  19. 
^An  Act  for  the  protection  of  Infant  Children,  50  Vict.  c.  36. 
M/1  Act  for  the  Prevention  of  Cruelty  to,  and  better  Protection  of  Children,  56 

Vict.  c.  45. 
llbid.  ss.  7,  13. 
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of  Neglected  and  Dependent  Children  to  administer  the  Act.^  Municipali- 
ties over  a  certain  size  were  required  to  provide  homes,  under  the  manage- 
ment of  Children's  Aid  Societies,  for  the  temporary  care  of  neglected 
children,^  and  a  neglected  child,  who  could  be  taken  to  a  place  of  safety 
without  warrant,  was  described  as  one  who  was : 

(1)  found  begging  or  receiving  alms  or  thieving  ...  or  sleeping  at 
night  in  the  open  air; 

(2)  found  wandering  about  at  late  hours  and  not  having  any  home 
or  settled  place  of  abode,  or  proper  guardianship; 

(3)  found  associating  or  dwelling  with  a  thief,  drunkard  or  vagrant 
or  by  reason  of  the  neglect  or  drunkenness  or  other  vices  of  the 
parents  was  suffered  to  be  growing  up  without  salutary  parental 
control  and  education,  or  in  circumstances  exposing  such  child 
to  an  idle  and  dissolute  life; 

(4)  found  in  any  house  of  ill-fame,  or  in  company  of  a  reputed 
prostitute; 

(5)  found  destitute,  being  an  orphan  or  having  a  surviving  parent 
who  is  undergoing  imprisonment  for  a  crime. ^^ 

Where  a  child  was  found  by  a  High  Court  justice,  a  county  court  judge 
or  a  stipendiary  or  police  magistrate  to  be  neglected, ^^  he  could  be 
delivered  to  a  Children's  Aid  Society  pending  the  finding  of  a  foster  home 
for  him,  or  alternatively  could  be  sent  to  an  industrial  school  if  foster 
care  were  not  appropriate. ^^  Following  from  the  making  of  an  order  was 
the  passing  of  guardianship  to  a  Children's  Aid  Society,!^  but  parents 
could  apply  at  any  later  time  for  the  return  of  the  child  to  them.^^  upon 
any  such  application,  where  the  child  was  being  brought  up  in  a  different 
religion  from  that  in  which  the  parents  had  a  legal  right  to  require  that 
the  child  should  be  brought  up,  the  court  had  power  to  make  an  order 
securing  the  bringing  up  of  the  child  in  the  parent's  religion. ^^  Protestant 
children  were  not  to  be  sent  to  Roman  Catholic  foster  homes,  and  Roman 
Catholic  children  were  not  to  be  sent  to  Protestant  foster  homes. ^^ 

The  principle  of  the  hearing  in  camera  was  also  introduced  in  this 
Act.i7 

The  legislation  was  revised  in  1908,^^  and  the  age  at  which  children 
might  be  held  to  be  neglected  under  the  Act  was  raised  from  fourteen  to 
sixteen.  19  The  only  other  significant  change  was  embodied  in  a  subsection 
which  provided  that  where  a  child  had  been  placed  in  a  foster  home,  and 

^Ibid.  s.  9. 

Vbid.  s.  10. 
^^Ibid.  s.  13. 
mbid.  s.  1. 
^Vbid.  s.  14. 
mbid.  s.  15. 
^^Ibid.  s.  17. 
^nbid.s.  18(4). 
i6/Z)zW.  s.  20. 
^ilbid.s.  30(4). 

isj/ie  Children's  Protection  Act  of  Ontario,  3  Edw.  7  c.  59. 
i9/!)iUs.  2(l)(a). 
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had  failed  to  show  good  conduct,  or  for  any  other  reason  required  special 
training,  he  might  be  transferred  to  an  industrial  school. ^^ 

The  legislation  was  revised  again  in  19 13,^1  but  apart  from  a  pro- 
vision that  no  girl  under  sixteen  or  boy  under  ten  should  engage  in  any 
street  trade  or  occupation,  the  new  portions  of  the  Act  were  of  a 
mechanical  nature  only. 

In  1916  it  became  mandatory  for  the  parents  or  the  person  having 
the  actual  custody  of  the  child  to  be  given  notice  of  a  hearing  under  the 
Act.22  At  the  same  time  it  was  provided  that  for  the  purpose  of  the  Act 
a  child  born  within  marriage  should  be  deemed  to  have  the  religion  of  his 
father,  and  a  child  bom  outside  marriage  should  be  deemed  to  have  the 
religion  of  his  mother.^^ 

In  1922  a  Judge  of  a  Juvenile  Court  was  given  jurisdiction  under  the 
Act,^'^  and  in  1927  the  legislation  was  once  again  revised.^^  Jurisdiction 
at  first  instance  was  removed  from  justices  of  the  High  Court,^^  and  the 
definition  of  the  "neglected  child"  was  expanded  to  include  i^'^ 

(i)  A  child  who  is  an  orphan  and  who  is  not  being  properly  cared  for 
by  anyone,  and  who  is  brought  by  the  person  in  whose  charge  he 
is  to  the  judge  to  be  dealt  with  under  the  provisions  of  this  Act; 

(ii)  A  child  who  is  abandoned  or  deserted  by  his  parents  or  only 
living  parent; 

(iii)  A  child  whose  parents,  only  living  parent,  guardian,  or  other 
person  in  whose  charge  he  may  be,  cannot  by  reason  of  disease, 
or  misfortune,  properly  care  for  him; 

(vii)  A  child  who  commits  any  act  which  renders  him  liable  to  a  fine 
or  to  be  sent  to  any  prison  or  reformatory  institution  under  any 
Dominion  or  Provincial  statute  or  municipal  by-law,  ...  or 
whose  language  is  frequently  obscene  or  indecent; 

(ix)  A  child  who  without  permission  absents  himself  from  his  home 
or  school; 

(x)  An  illegitmiate  child  whose  mother  is  unable  to  maintain  him; 

(xi)  A  child  whose  parents  neglect  or  refuse  to  provide  or  secure 
proper  medical,  surgical  or  remedial  care  or  treatment  necessary 
for  his  health  or  well-being,  or  who  refuse  to  permit  such  care 
or  treatment  to  be  supplied  to  the  child  when  ordered  by  com- 
petent authority; 


^oibid.  s.  11(3). 

^'^The  Children's  Protection  Act  of  Ontario,  3-4  Geo.  5  c.  62. 

22^ n  Act  to  amend  the  Children's  Protection  Act  of  Ontario,  6  Geo.  5  c.  53,  s.  3. 

2^Ibid.  s.  4. 

24^n  Act  to  amend  the  Children's  Protection  Act  of  Ontario,  12-13  Geo.  5  c.  92, 

s.  6.  See  also  An  Act  respecting  Juvenile  Courts,  6  Geo.  5  c.  54. 
25^4 n  Act  for  the  Protection  of  Neglected  and  Dependent  Children,  17  Geo.  5  c. 

78. 
26/6/rf.  s.  2(d). 
2Vbid.  s.  2(g). 


62 

A  Judge  was  given  power  to  hear  any  person  on  behalf  of  a  child 
brought  before  him  under  the  Act,^^  and  Children's  Aid  Societies  were 
permitted  to  retain  neglected  children  in  their  own  care  rather  than  deUver 
them  to  foster  homes  in  all  cases. 

In  1928  the  courses  of  action  open  to  a  Judge  once  a  child  was 
found  to  be  neglected  were  expanded,  and  any  one  of  the  following  orders 
could  be  made: 29 

(a)  That  the  case  be  adjourned  sine  die  and  that  the  child  be  re- 
turned to  his  parent  or  guardian  or  other  person  in  whose 
charge  he  may  be,  subject  to  inspection  and  supervision  by  the 
children's  aid  society;  or 

(b)  That  the  child  be  temporarily  committed  to  the  care  and 
custody  of  the  children's  aid  society  for  such  specified  period 
as  in  the  circumstances  of  the  case  he  may  deem  necessary,  pro- 
vided however,  that  such  period  shall  not  exceed  12  months;  or 

(c)  That  the  child  be  committed  permanently  to  the  care  and 
custody  of  the  children's  aid  society. 

In  1932  the  Superintendent's  power  to  transfer  a  neglected  child 
from  a  foster  home  to  an  industrial  school  was  removed,^^  and  in  1949  a 
child  born  outside  marriage  was  defined  to  be  neglected  if  he  had  been 
deserted  or  if  his  mother  were  dead  and  he  was  not  being  properly  cared 
for  by  anyone,  or  if  his  mother  were  unable,  or  through  misconduct  unfit, 
to  care  for  him  properly.^i 

In  1954  The  Children's  Protection  Act^^  was  repealed  and  legislation 
concerning  the  protection  and  care  of  children  became  Part  II  of  The 
Child  Welfare  Act?^  Jurisdiction  under  this  Part  was  given  to  all  Judges 
of  Family  CourtSj^"^  and  the  definition  of  a  neglected  child  was  revised  to 
take  substantially  the  same  form  in  which  it  appears  in  the  current  legis- 
lation.35  A  right  of  appeal  to  the  Court  of  Appeal,  with  leave  of  a  Judge 
of  the  Supreme  Court,  was  extended,  and  the  Court  of  Appeal  was  per- 
mitted to  make  such  order  as  was  considered  proper.^^  Apart  from  these 
changes  there  was  no  substantial  revision  brought  about  by  The  Child 
Welfare  Act. 

Until  1965  only  minor  amendments  to  the  legislation  were  made,  but 
in  that  year  The  Child  Welfare  Act  was  again  completely  revised.^"^ 
Exclusive  jurisdiction  at  first  instance  under  Part  II  was  given  to  Judges 
of  Juvenile  and  Family  Courts. ^^  Children  falling  within  the  scope  of  Part 

2SIbid.s.  8(6). 

^^The  Children's  Protection  Amendment  Act,  1928,  S.O.  1928,  c.  46,  s.  3. 

^^The  Children's  Protection  Amendment  Act,  1932,  S.O.  1932,  c.  37,  s.  5. 

3lT/ie  Children's  Protection  Amendment  Act,  1949,  S.O.  1949,  c.  11,  s.  1. 

32R.S.O.  1954,  c.  53. 

33S.O.  1954,  c.  8. 

34/^/J,  ss.  11(1)  (d),  11(2).  See  also  The  Juvenile  and  Family  Courts  Act,  1934, 

S.O.  1934,  c.  25. 
^5lbid.s.  11(1)  (e). 
^^Ibid.  s.  26. 

37S.O.  1965,  c.  14,  Part  II. 
^mid.s.  19(1)  (d). 
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II  were  said  to  be  in  "need  of  protection"^^  rather  than  "neglected"  and 
the  provision  which  had  required  a  finding  that  a  child  was  "idle  and  dis- 
solute"'^ before  an  order  could  be  made,  was  removed.  For  the  purposes 
of  an  application  under  Part  II,  where  the  parent  of  the  child  was  a 
minor,  the  appointment  of  the  Official  Guardian,  or  any  other  person 
appointed  by  the  Judge,  as  guardian  ad  litem,  became  mandatory  for  the 
purpose  of  safeguarding  the  parent's  interests  before  the  court."^^  A  further 
important  change  introduced  the  concept  of  Crown  wardship  in  the  legis- 
lation. Where  a  Judge  found  a  child  to  be  in  need  of  protection  it  became 
possible  for  him  to  declare  the  child  a  ward  of  the  Crown  in  the  care  of 
a  Children's  Aid  Society,'^^  and  the  effect  of  this  was  to  dehver  to  the 
Crown  all  the  rights  and  responsibilities  of  a  legal  guardian  of  the  child 
for  the  purpose  of  its  care,  custody  and  control.'^^  j^  view  of  the  history 
of  child  protection  legislation  the  purpose  of  this  change  seems  obvious 
enough.  Until  1965,  a  Judge  could  commit  a  child  to  the  care  of  only 
one  Children's  Aid  Society  in  the  Province,  but  by  virtue  of  the  amend- 
ment it  became  possible  for  the  Director  of  Child  Welfare  to  place  the 
child  with  the  Society  or  institution  which  seemed  most  appropriate.'*^ 
Crown  wardship,  like  temporary  wardship,  expired  when  the  child  reached 
eighteen  but  could  be  extended  by  court  order  until  the  age  of  twenty-one 
where  the  child  was  dependent  for  educational  purposes  or  because  of 
mental  or  physical  incapacity.'^^ 

The  1965  Act  also  provided  that  where  the  religious  faith  of  a  child 
in  need  of  protection  could  not  readily  be  determined,  the  Judge  might 
determine  the  child  to  have  such  religious  faith,  if  any,  as  he  deemed 
proper  in  the  circumstances. "^"^  Similarly,  where  the  proper  care  of  the 
child  was  being  inhibited  by  the  prohibition  on  placing  a  child  of  one 
religious  faith  in  the  home  of  persons  professing  another  faith,"^*^  a  Judge 
was  given  power  to  override  the  prohibition."^^ 

To  encourage  the  communication  of  information  concerning  children 
in  distress  to  the  proper  authorities,  the  1965  Act  also  included  a  direction 
that  every  person  having  knowledge  of  the  abandonment,  desertion,  physi- 
cal ill-treatment  or  need  for  protection  of  a  child  should  report  the  informa- 
tion to  a  Children's  Aid  Society  or  Crown  attorney.*^ 

A  prohibition  on  the  publication  of  the  names  of  any  child  or  parent 
concerned  in  any  proceedings  under  Part  II  was  also  enacted.^^ 

In  1969  the  right  of  a  parent  under  the  Act  to  ask  for  the  subsequent 
return  to  him  of  a  child  found  to  be  in  need  of  protection  was  circum- 

^^Ibid.  s.  19(l)(b). 

^The  Child  Welfare  Act,  R.S.O.  1960,  c.  53,  s.  ll(l)(e)(viii). 

^nhe  Child  Welfare  Act,  1965,  S.O.  1965,  c.  14,  s.  19(4). 

mbid.  s.  25(c). 

^^Ibid.  s.  32.  See  also  Report  of  the  Advisory  Committee  on  Child  Welfare  to  the 

Minister  of  Public  Welfare  14  (Ontario,  1964). 
^Ibid. 
"i^Ibid.  s.  34. 
4^1  bid.  s.  37(3). 
47/6/ds.  37(4). 
4Slbid.  s.  37(6). 
"^^Ibid.  s.  41. 
^Oibid.  s.  46. 
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scribed,  and  certain  provisions  concerning  the  adoption  of  Crown  wards 
were  introduced. ^^ 

In  1970  exclusive  jurisdiction  at  first  instance  under  Part  II  was 
given  to  Judges  of  the  Provincial  Courts  (Family  Division)  ^^  ^^^1  the 
definition  of  children  in  need  of  protection  was  extended  to  include  those 
brought,  with  the  consent  of  the  person  having  charge  of  them,  before  a 
Judge  to  be  dealt  with  under  Part  II.  The  power  of  a  Judge  to  make  sine 
die  orders  was  removed. ^^ 

THE  PRESENT  LAW  AND  PROPOSALS  FOR  CHANGE 

It  is  now  trite  law  that  the  father  and  mother  of  a  child  are  joint 
guardians  and  are  equally  entitled  to  the  custody,  control  and  education  of 
the  child. ^"^  It  is  equally  trite  to  say  that  the  right  of  parents  to  bring  up 
their  children  is  not  absolute  or  unquaUfied,  as  the  mere  existence  of  Part 
II  of  the  Act  testifies.  From  time  to  time  there  are  suggestions  from  various 
quarters  that  the  conjugal  family  may  be  outmoded  and  that  the  care  of 
children  may  be  increasingly  the  legitimate  concern  of  the  state.  We  do 
not  believe  that  this  reflects  the  thinking  of  the  vast  majority  of  people  in 
our  society.  On  the  contrary,  we  believe  that  most  parents  view  the  freedom 
to  bring  up  their  children  without  undue  interference  from  the  state  as  not 
only  a  legal  right  but  a  fundamental  moral  right  deeply  rooted  in  the 
traditions  of  our  community.  It  has  been  termed  by  one  Canadian  judge 
an  "ancient  liberty",^^  ^nd  in  the  United  States  it  has  been  enshrined  as  a 
constitutional  principle.^^ 

Viewing  the  matter  from  this  standpoint  we  align  ourselves  firmly 
with  those  whose  opinion  it  is  that  the  power  of  the  state  to  intervene  in 
the  relationship  between  parent  and  child  should  be  used  only  when  there 
is  reasonable  justification  for  the  behef  that  a  child  wiU  be  harmed  per- 
manently by  the  conduct  of  its  parents.^'^  To  use  any  other  test  would  be  to 
invite  intolerable  comparisons  between  the  multiplicity  of  modes  of  rearing 
children  which  may  be  adopted  in  any  sizeable  community.  We  find  the 
view  of  Professor  Monrad  Paulsen,  that  "a  finding  of  neglect  is  appropriate 
only  when  the  parent's  care  and  conduct  falls  below  the  very  minimum  of 
acceptable  behaviour,"^^  particularly  apt. 

This  premise  has  guided  us  in  our  attempt  to  reappraise  the  law 
relating  to  the  protection  and  care  of  neglected  children.^^ 

517/ze  Child  Welfare  Amendment  Act,  1968-69,  S.O.  1968-69,  c.  9,  s.  1. 

5^The  Child  Welfare  Amendment  Act,  1970,  S.O.  1970,  c.  96,  s.  6(2).  See  also 
The  Provincial  Courts  Act,  1968,  S.O.  1968,  c.  103. 

5^Ibid.  s.  9. 

54j/ie  Infants  Act,  R.S.O.  1970,  c.  222,  s.  2(1).  See  Ch.  4  infra. 

55Per  Wright  J.,  Ex  parte  D.,  [1971]  1  O.R.  311,  320. 

56Meyer  v.  Nebraska,  262  U.S.  390  (1923);  Pierce  v.  Society  of  Sisters,  268  U.S. 
510  (1925). 

57e.g.  Cheney,  "Safeguarding  Legal  Rights  in  Providing  Protective  Services" 
(1966),  13  Children  87. 

58Paulsen,  "The  Delinquency,  Neglect  and  Dependency  Jurisdiction  of  the  Juve- 
nile Court",  Chapter  3  in  Justice  for  the  Child  44,  74  (Rosenheim  ed.  1962). 

59Cases  decided  under  Part  II  are  rarely  reported.  As  comprehensive  information 
concerning  the  jurisprudence  vi^hich  has  developed  around  this  Part  is  not 
available  and  would  be  difficult  to  collect,  our  deliberations  have  been  guided 
for  the  most  part  by  general  principle,  and  by  the  information  made  available 
to  us  by  people  who  are  concerned  with  the  application  of  Part  11. 
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I.     A  Child  In  Need  of  Protection 

The  Act  in  Part  II  defines  a  child  as  a  boy  or  girl  actually  or  ap- 
parentiy  under  sixteen  years  of  age.^  It  will  be  recalled  that  we  have 
mentioned  in  a  previous  Report^^  the  question  whether  the  age  hmitation 
under  the  Act  should  be  raised  to  eighteen  to  conform  with  the  age  of 
majority  in  this  province.  We  believe  that  at  present  there  is  a  certain 
inconsistency  in  aJlowing  a  child  emancipation  in  fact  at  the  age  of  sixteen 
but  refusing  his  emancipation  in  law  until  he  reaches  the  age  of  eighteen.^^ 
As  far  as  we  can  determine,  the  arguments  which  applied  in  1969  in  favour 
of  raising  the  age  limitation  in  this  Act  to  eighteen  still  apply  in  1972,  and 
we  reiterate  our  earlier  recommendation  that  this  be  done.  We  note  that 
our  one  recommendation  in  this  area  in  the  previous  Report,  that  Part  II 
of  the  Act  be  made  applicable  to  those  children  up  to  the  age  of  eighteen 
whose  parents  cannot  control  them,^^  j^^s  not  up  to  this  point  been  imple- 
mented. We  wish  to  point  out,  however,  in  order  to  avoid  misunderstand- 
ing, that  both  the  Act  and  cases  decided  under  it  declare  that  once  a  court 
has  taken  jurisdiction  over  a  child  under  the  age  of  sixteen,  its  authority 
over  the  child  may  extend  beyond  the  age  of  sixteen  up  to  the  age 
of  eighteen  or  twenty-one. ^"^ 

We  turn  now  to  the  definitions  of  "child  in  need  of  protection"  under 
the  Act.^^  There  are  twelve  of  these,  and  for  the  purposes  of  analysis  we 
place  each  of  them  in  one  of  three  groups,  according  to  the  types  of  circum- 
stances to  which  the  attention  of  the  court  is  directed. 

DEFINITIONS  RELATING  TO  THE  CONDUCT  OF  A  PARENT:^^ 

A  number  of  definitions  of  "child  in  need  of  protection"  involve  an 
assessment  of  the  adequacy  of  parental  conduct.  A  court  may  be  asked  to 
find  either  that  no  parental  duties  are  being  discharged,  or  that  they  are 
being  discharged  inadequately. 

1 .     Non-Discharge  of  Parental  Responsibilities: 

Under  this  heading  falls  section  20(1)  (b)  (ii)  which  provides  in  part 
that  a  child  in  need  of  protection  means  "a  child  who  is  deserted  by  the 
person  in  whose  charge  he  is  or  where  that  person  has  died  .  .  .".^"^  We 

(^The  Child  Welfare  Act,  R.S.O.  1970,  c.  64,  s.  20(1)  (a). 

6iOntario  Law  Reform  Commission,  Report  on  the  Age  of  Majority  and  Related 
Matters  66  (1969). 

62T/je  Age   of  Majority   and  Accountability  Act   1971,  S.O.    1971,  c.   98,  s.    1. 

63See  The  Child  Welfare  Act,  R.S.O.  1970,  c.  64,  s.  20(l)(b)(viii)  and  n.  61 
supra. 

^The  Child  Welfare  Act,  R.S.O.  1970,  c.  64,  s.  35.  Re  Harris,  Hamilton  v. 
Hamilton,  [1954]  S.C.R.  569;  Re  Van  Allen,  Hamilton  v.  Hamilton,  [1953]  O.R. 
569. 

65T/2e  Child  Welfare  Act,  R.S.O.  1970,  c.  64,  s.  20(l)(b). 

66The  word  "parent"  is  given  an  extended  definition  in  the  Act.  By  virtue  of  s. 
20(1  )(e)  it  means,  inter  alia,:  "...  a  person  who  is  under  a  legal  duty  to  pro- 
vide for  a  child,  or  a  guardian  or  a  person  standing  in  loco  parentis  to  a  child 
other  than  a  person  appointed  for  the  purpose  under  [The  Child  Welfare]  Act." 
See  also   The  Child  Welfare  Amendment  Act,   1972,  S.O.    1972,  c.   109,  s.  2. 

67In  Re  Murphy,  [1946]  3  D.L.R.  137,  it  was  held  that  where  a  parent  commits  a 
child  to  an  institution,  even  though  she  fails  to  make  more  than  a  few  pay- 
ments for  its  maintenance,  it  cannot  be  said  that  in  the  absence  of  any  attempt  to 
recover  from  the  parent,  that  the  parent  has  deserted  the  child.  See  also  Re 
Davis  (1909),  18  O.L.R.  384. 


66 

classify  also  under  this  heading  the  part  of  section  20(l)(b)(i)  which 
provides  that  a  child  in  need  of  protection  is  also  "...  any  child  who  is 
brought  with  the  consent  of  the  person  in  whose  charge  he  is,  before  a 
judge  to  be  dealt  with  under  this  Part,"  as  in  such  a  case  we  think  it  is 
evident  that  the  parent  wishes  to  abdicate  parental  responsibility,  either 
permanently  or  for  the  time  being.^^  Clearly  where  parental  responsibilities 
are  not  being  discharged  at  all,  the  state  must  assure  itself  that  a  child 
will  be  cared  for,  and  we  have  no  further  comment  to  make  on  these 
provisions. 

2.     Inadequate  Discharge  of  Parental  Responsibilities: 

Under  this  heading  fall  the  following  definitions  of  a  child  in  need 
of  protection  in  section  20(  1 )  (b) : 

(i)  a  child  who  is  an  orphan  and  who  is  not  being  properly  cared 
for,  .  .  .  , 

(ii)  a  child  .  .  .  where  [the  person  in  whose  charge  he  is]  is  unable  to 
care  properly  for  him, 

(iii)  a  child  where  the  person  in  whose  charge  he  is  cannot,  by 
reason  of  disease  or  infirmity  or  misfortune  or  incompetence  or 
imprisonment  or  any  combination  thereof,  care  properly  for 
him,  .  .  .  , 

(vii)  a  child  who,  with  the  consent  or  connivance  of  the  person  in 
whose  charge  he  is,  commits  any  act  that  renders  him  liable  to 
a  penalty  under  any  Act  of  the  Parliament  of  Canada  or  of  the 
Legislature,  or  under  any  municipal  by-law, . .  .  , 

(x)  a  child  where  the  person  in  whose  charge  he  is  neglects  or 
refuses  to  provide  or  obtain  proper  medical,  surgical  or  other 
recognized  remedial  care  or  treatment  necessary  for  his  health 
or  well-being,  or  refuses  to  permit  such  care  or  treatment  to  be 
supplied  to  the  child  when  it  is  recommended  by  a  legally  quali- 
fied medical  practitioner,  or  otherwise  fails  to  protect  the  child 
adequately, 

(xi)  a  child  whose  emotional  or  mental  development  is  endangered 
because  of  emotional  rejection  or  deprivation  of  affection  by  the 
person  in  whose  charge  he  is, 

(xii)  a  child  whose  life,  health  or  morals  may  be  endangered  by  the 
conduct  of  the  person  in  whose  charge  he  is; 

Our  comment  on  the  part  of  section  20(l)(b)(i)  which  we  have 
just  quoted  is  simply  that  it  is  unnecessary.  We  suppose  that  it  remains  in 
the  Act  as  an  historical  accident  of  drafting,  but  we  see  no  reason  to 
retain  the  specific  mention  of  orphans  when  any  child  who  is  not  being 
properly  cared  for  is  declared  to  be  in  need  of  protection  by  section 
20(l)(b)(ii)  and20(l)(b)(iii). 

Although  we  do  not  wish  to  concern  ourselves  overly  with  matters 
of  drafting  technique,  we  believe  that  the  part  of  section  20(l)(b)(ii) 

68 Although  it  would  also  cover  the  possible  case  where  a  parent  wishes  to  obtain 
judicial  confirmation  that  he  is  discharging  parental  responsibilities  adequately. 
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which  we  have  just  quoted,  in  this  discussion  of  the  inadequate  discharge 
of  parental  responsibilities,  would  be  more  appropriately  combined  with 
section  20(l)(b)(iii).  This  section  would  then  provide  that  a  child  in 
need  of  protection  is  a  child  who  is: 

a  child  where  the  person  in  whose  charge  he  is  cannot,  by  reason 
of  disease  or  infirmity  or  misfortune  or  incompetence  or  imprison- 
ment or  any  combination  thereof,  or  for  any  reason  whatever,  care 
properly  for  him,  .  .  . 

Bearing  in  mind  that  the  definitions  of  "child  in  need  of  protection" 
are  designed  to  set  out  situations  where  the  relationship  between  parent 
and  child  must  be  assisted  by  the  intervention  of  the  state,  we  find  that 
section  20(l)(b)(vii)  is  astonishingly  broad.  It  appears  to  be  founded 
on  the  premise  that  in  any  situation  where  a  parent  consents  to  or  con- 
nives at  any  act  by  a  child  which  may  have  penal  consequences,  then 
a  fortiori  the  child  must  be  removed  from  the  influence  of  the  parent,  or 
the  parent  must  be  assisted  in  the  bringing  up  of  the  child.  We  do  not 
believe  that  is  always  so.  For  example.  Regulations  made  under  The  High- 
way Traffic  Act^^  prohibit  pedestrian  traffic  on  certain  Ontario  highways. 
Technically  the  parent  who  allows  his  child  to  walk  on  such  highways  is 
consenting  to  the  breach  of  a  provincial  statute  by  the  child,  and  the  child 
is  therefore  in  a  position  to  be  declared  in  need  of  protection.  It  would 
seem  to  us  to  be  unreasonable  to  conclude  automatically  in  such  circum- 
stances that  the  relationship  between  parent  and  child  is  in  need  of 
assistance. "^^  What  does  not  seem  to  us  so  unreasonable  is  the  assumption 
that  where  a  parent  consents  to  or  connives  at  the  commission  of  some 
serious  offence  by  his  child,  then  the  atmosphere  in  the  home  may  be  one 
in  which,  to  confine  ourselves  to  the  wording  of  section  20(l)(b)(xii), 
the  "morals  [of  the  child]  may  be  endangered  by  the  conduct  of  the  person 
in  whose  charge  he  is".  In  essence  the  issue  seems  to  be  that  if  the  parent's 
attitude  will  distort  the  child's  perception  of  right  and  wrong,  then  there 
is  a  case  for  state  intervention,  but  if  the  parent's  attitude  will  have  no 
effect  on  the  child,  then  proceedings  under  this  Act  are  misconceived.  We 
see  section  20(l)(b)(xii)  as  being  adequate  to  cover  the  situation  where 
the  parent's  attitude  to  the  penal  law  has  significance  for  the  child,  and  we 
therefore  recommend  that  section  20(l)(b)(vii)  be  repealed. 

As  to  section  20(l)(b)(xi)  we  are  troubled  by  the  immeasurability 
of  such  concepts  as  "emotional  rejection"  or  "deprivation  of  affection" 
in  a  legal  setting,  particularly  when  their  effect  is  to  be  tested  against 
"emotional  or  mental  development".  Nonetheless  we  realise  that  people 
trained  in  the  behavioural  sciences  are  able  to  form  judgments  in  these 
matters  and  that  we  should  not  allow  ourselves  to  become  overly  pre- 
occupied with  concepts  of  legal  certainty  in  this  area  of  the  law.  Our  atti- 
tude to  section  20(l)(b)(xi)  applies  also  to  section  20'(l)(b)(xii). 

69R.R.O.  1970,  Reg.  434,  s.  1(1). 

70It  is  important  to  note  that  where  the  consent  or  connivance  of  the  parent  is 

proved,  an  order  of  supervision  or  wardship  must  be  made  under  s.  26  of  the 

Act. 
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DEFINITIONS  RELATING  TO  THE  CONDUCT  OF  A  CHILD: 

Under  this  heading  we  have  placed  three  of  the  definitions  in  section 
20(  1 )  (b)  of  a  child  in  need  of  protection. 

(vi)   a  child  found  begging  or  receiving  alms  in  a  public  place,  .  .  . 

(viii)   a  child  whose  parent  is  unable  to  control  him, 

(ix)  a  child  who,  without  sufficient  cause,  habitually  absents  himself 
from  his  home  or  school, 

Referring  first  to  section  20(l)(b)(vi)  we  recognise  that  this  pro- 
vision was  first  enacted  in  the  nineteenth  century  and  that  the  reasons 
which  motivated  its  enactment  at  that  time  probably  do  not  exist  in  1972. 
Nonetheless  the  recent  re-appearance  of  the  youthful  mendicant  in  our 
society,  for  whatever  reason,  does,  we  think,  justify  the  retention  of  the 
provision. 

Although  under  section  20(l)(b)(viii)  and  section  20(l)(b)(ix) 
a  Court's  attention  is  directed  to  the  conduct  of  a  child,  it  seems  to  us 
that  ultimately  the  justification  for  the  state's  intervention  in  these  circum- 
stances is  that  certain  behaviour  on  the  part  of  children  is  desirable,  and  that 
if  parents  cannot  ensure  that  behaviour,  then  the  state  must  do  so.  The 
values  set  out  in  these  two  sub-paragraphs  are  that  parents  should  control 
their  children  and  that  they  should  not  permit  their  children  to  be  habitu- 
ally absent,  without  sufficient  cause,  from  their  homes  or  schools.''^  The 
assumption  must  be  made  that  where  proceedings  are  taken  under  these 
sub-paragraphs  the  parent  is  either  unaware  of  his  inabiHty  to  remedy  the 
situation,  or  aware  but  unwilling  to  surrender  any  parental  responsibihty 
to  the  state.  When  the  parent  is  both  aware  of  the  difficulty  and  willing  to 
accept  the  assistance  of  the  state,  proceedings  would  be  brought  under 
section  20(  1)  (b)  (i),  which  provides  for  adjudication  by  consent. 

Recognising  that  the  state  must  retain  the  power  to  intervene  in 
extreme  cases  where  parents  lack  the  ability  to  control  the  antisocial 
behaviour  of  their  children,  we  have  no  further  comment  to  oflfer  on  these 
sub-paragraphs.  We  wish  only  to  reiterate  our  earlier  expressed  view, 
particularly  in  relation  to  section  20(1)  (b)  (viii),  that  where  opinions  may 
differ  widely  on  the  antisocial  nature  of  behaviour  and  the  inability  of 
parents  to  restrain  it,  then  caution  must  be  exercised  in  the  interposing  of 
the  offices  of  the  state. 

DEFINITIONS  RELATING  TO  THE  ENVIRONMENT  OF  THE  CHILD: 

The  two  definitions  of  "child  in  need  of  protection"  in  section 
20(1  )(b)  which  we  have  yet  to  mention  fall  under  this  heading.  They 
are: 

(iv)   a  child  who  is  living  in  an  unfit  or  improper  place, 

(v)   a  child  found  associating  with  an  unfit  or  improper  person  .  .  .  , 


7iCf.  The  Schools  Administration  Act,  R.S.O.  1970,  c.  424,  s.  14,  which  provides 
that  it  is  a  summary  offence  for  a  parent  or  guardian  to  neglect  or  refuse  to 
cause  a  child  to  attend  school,  and  that  it  is  an  offence,  punishable  under  the 
Juvenile  Delinquents  Act,  R.S.C.  1970,  c.  J-3,  for  a  child  to  be  habitually  absent 
from  school. 
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These  two  definitions  do,  of  course,  encompass  parental  conduct, 
since  the  parental  home  may  be  unfit  or  improper,  and  the  parent  himself 
may  be  an  unfit  or  improper  person.  Similarly,  the  fact  that  the  child's 
living  conditions  and  associations  are  unfit  or  improper  will  be  a  direct 
result  of  what  is  objectively  viewed  as  parental  inadequacy.  But  we  view 
these  sub-paragraphs  as  being  useful  and  necessary  principally  in  situations 
which  may  arise  outside  the  home  where  a  child  may  have  fallen  under 
undesirable  influences. 

Once  again  we  need  hardly  say  that  words  such  as  "unfit"  and  "im- 
proper" are  highly  subjective  and  must  be  interpreted  with  restraint,  but 
we  have  no  doubt  that  to  remove  these  sub-paragraphs  would  inhibit 
worthwhile  efforts  to  rehabilitate  some  children. 

To  summarize,  we  have  every  concern  about  the  subjectivity  of  many 
of  the  definitions  in  section  20(l)(b),  particularly  when  the  consequences 
of  a  finding  that  a  child  is  in  need  of  protection  can  be  a  substantial  inter- 
vention by  the  state  in  the  relationship  between  a  parent  and  his  child. 
But  we  are  equally  cognisant  of  the  fact  that  the  situations  in  which  the 
state  ought  to  intervene  are  manifold  and  by  nature  subjective.  It  would 
be  inhibiting  and  dangerous  to  attempt  to  define  these  situations  too  nar- 
rowly, if,  indeed,  this  is  possible,  and  we  prefer  to  rely  on  the  wisdom  and 
restraint  of  the  agencies  and  the  members  of  the  judiciary  whose  task  it  is 
to  apply  and  interpret  the  Act. 

II.     Parent 

The  definition  of  "parent"  under  Part  II  of  the  Act  goes  a  good  deal 
further  than  the  ordinary  meaning.  Section  20(l)(e)'^2  provides  that: 

"parent"  means  a  person  who  is  under  a  legal  duty  to  provide  for 
a  child,  or  a  guardian  or  a  person  standing  in  loco  parentis  to  a  child, 
other  than  a  person  appointed  for  the  purpose  under  this  Act,  but 
where  a  child  is  born  out  of  wedlock  means  the  mother  of  the 
child  and, 

(i)  a  person  who  is  under  a  legal  duty  to  provide  for  the  child  pur- 
suant to  an  order  of  a  court  of  competent  jurisdiction  or  pursu- 
ant to  a  written  agreement,  or 

(ii)  a  person  who,  having  acknowledged  a  parental  relationship  to 
the  child,  has  provided  or  cared  for  the  child. 

The  Children's  Maintenance  Act'^^  provides  that  "every  parent  shall  main- 
tain and  educate  his  child  or  children  under  the  age  of  sixteen  years  .  .  ." 
[emphasis  added]  and  the  Criminal  Code^'^  provides  that  "Everyone  is 
under  a  legal  duty  (a)  as  a  parent,  foster  parent,  guardian  or  head  of  a 
family,  to  provide  necessaries  of  life  for  a  child  under  the  age  of  sixteen 
years  .  .  .".  As  will  be  observed,  the  definition  of  "parent"  in  Part  II  of 
The  Child  Welfare  Act  includes  also  a  person  standing  in  loco  parentis 
to  a  child,  in  other  words,  anyone  discharging  parental  responsibilities 

72As  amended  by  The  Child  Welfare  Amendment  Act,  1972,  S.O.   1972,  c.   109, 

s.  2. 
73R.S.O.  1970,  c.  67,  s.  1. 
74R.S.C.  1970,  c.  C-3,  s.  197(1). 
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towards  a  child.'^^  This  definition  is  not  significant  for  the  various  situations 
in  which  a  child  may  be  held  to  be  in  need  of  protection,  since  all  of  these, 
save  one,*^^  speak  in  terms  of  the  conduct  of  a  person  who  has  charge  of 
the  child.''''  Where  it  does  have  significance,  however,  is  in  resolution  of 
such  issues  as  who  is  to  be  given  notice  of  proceedings  under  Part  11,''^ 
into  whose  charge  a  child  may  be  given  if  the  child  is  found  to  be  in 
need  of  protection  and  is  not  made  a  ward,''^  and  who  may  apply  for  the 
termination  of  an  order  of  Crown  Wardship. ^^ 

It  appears  to  be  desirable  that  the  Court  should  have  the  benefit  of 
the  flexibility  which  the  definition  offers  at  present  in  all  of  these  situations, 
and,  subject  to  certain  comments  which  we  make  later  in  this  chapter,^^ 
we  see  no  reason  for  change. 

III.     Matters  Leading  Up  to  a  Hearing 

Agencies  entrusted  with  the  application  of  Part  II  of  the  Act  have 
what  have  been  described  as  "super-normal  powers  for  the  protection  of 
children  in  need."^^  This  comment  was  directed  at  the  powers  to  search 
for  and  bring  before  a  Judge  a  child  who  is  apparently  in  need  of 
protection. 

Section  2 1  of  the  Act  provides  that  a  constable  or  other  police  officer, 
the  Director  of  Child  Welfare,  a  local  Director  of  a  Children's  Aid  Society 
(or  persons  authorised  by  the  latter  two  officials)  may  take  without  war- 
rant to  a  place  of  safety^^  any  child  apparently  in  need  of  protection  and 
detain  the  child  there  until  the  child  can  be  brought  before  a  Judge.  Al- 
ternatively, any  of  the  above  named  persons  may  apply  to  a  Judge  for  an 
order  requiring  the  person  in  whose  charge  the  child  is  to  produce  the 
child  before  a  Judge  at  a  time  and  place  named  in  the  order. 

Section  22(1)  states^"^  that  if  it  appears  to  a  Justice  of  the  Peace,  on 
information  laid  before  him  on  oath,  either  that  there  is  reasonable  cause 
to  suspect  that  a  child  is  in  need  of  protection,  or  that  a  child  has  been 
unlawfully  removed  from  the  care  or  custody  of  a  Children's  Aid  Society, 
the  Justice  may  issue  a  warrant  authorizing  any  person  named  therein  to 
search  for  the  child  and  to  take  him  to  and  detain  him  in  a  place  of  safety. 

A  person  authorized  by  the  warrant  may  enter,  if  need  be  by  force, 
any  house,  building  or  other  place  specified  in  the  warrant  and  may  re- 

75See  Ch.  IV  infra  where  questions  of  guardianship  and  custody  are  discussed. 
76T/2g  Child  Welfare  Act,  R.S.O.  1970,  c.  64,  s.  20(l)(b)(viii),  which  provides 

that  a  child  in  need  of  protection  means  "a  child  whose  parent  is  unable  to 

control  him",  [emphasis  added]. 
'JiRe  Edwards  (1960),  23  D.L.R.  (2d)  662. 
'^^The  Child  Welfare  Act,  R.S.O.   1970,  c.  64,  s.  25(4),  discussed  infra  at  154 

et  seq. 
^9lbid.  s.  26(a). 
mbid.  s.  32(1). 
81  At  157  et  seq.  infra. 

^2Per  Wright  J.,  Ex  parte  D.,  [1971]  1  O.R.  311,  320. 
83"A  place  of  safety"  is  defined  in  The  Child  Welfare  Act,  R.S.O.  1970,  c.  64,  s. 

20(l)(f)   as  "a  receiving  home  or  foster  home  or  an  institution  for  the  care 

and  protection  of  children  and  includes  a  hospital". 
84As  amended  by  The  Child  Welfare  Amendment  Act,  1972,  S.O.  1972,  c.  109, 

s.  3. 
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move   the   child  therefrom. ^^   It   is  not  necessary   in   an  information  or 
warrant  under  this  section  to  describe  the  child  by  name.^^ 

A  child  detained  in  a  place  of  safety  must  be  returned  to  his  parent 
or  person  in  whose  charge  he  was  at  the  time  of  his  apprehension  or 
brought  before  a  Judge  within  five  days  of  his  detention,^''  but  this  provi- 
sion docs  not  apply  where  a  child  has  been  taken  into  care  by  a  Children's 
Aid  Society  with  the  written  consent  of  the  person  in  whose  charge  he 
was  immediately  before  being  placed  with  the  Society. ^^ 

It  has  recently  been  said  in  Ontario  that:  "The  power  of  entry  and 
search  of  a  private  dwelling,  be  it  a  room,  apartment  or  house,  should  be 
conditioned  on  judicial  approval",^^  and  section  22  conforms  to  this  prin- 
ciple. Section  21,  however,  does  not,  as  it  would  seem  to  be  possible  under 
this  section  for  entry  to  be  made  into  premises  without  warrant  when  a 
child  is  apparently  in  need  of  protection  rather  than  when  there  is  reason- 
able cause  to  suspect  that  he  is.  We  are  conscious  of  the  extraordinary 
nature  of  this  power,  but  we  believe  nonetheless  that  it  is  justified  in  these 
circumstances.  The  defenceless  state  of  a  young  child  means  that  it  would 
frequently  be  extremely  dangerous  to  insist  on  the  delay  of  a  warrant 
procedure  where  it  is  clear  that  he  is  being  harmed  or  about  to  be  harmed, 
and  therefore  we  recommend  no  change  in  this  section  of  the  Act. 

IV.     The  Hearing 

GENERAL 

Section  25(1)  of  the  Act  provides  that  where  a  child  is  brought 
before  a  Judge  as  a  child  apparently  in  need  of  protection,  the  Judge  shall 
hold  a  hearing  and  determine  whether  or  not  the  child  is  a  child  in  need 
of  protection,  and,  if  he  finds  that  the  child  is  a  child  in  need  of  protection, 
he  shall  also  determine  the  child's  name,  age  and  religious  faith^^  and  the 
location  where  the  child  was  taken  into  protection.^^ 

The  meaning  of  the  word  "hearing"  in  this  section  was  considered  in 
Forsyth  v.  Children's  Aid  Society, ^'^  and  the  words  of  Rose,  C.J.H.C.  in 
Re  Fairfield  Modern  Dairy  LtdP  applied: 

A  hearing  is  a  real  hearing  at  which  the  charge  is  made  known,  the 
evidence  in  support  of  it  is  adduced,  the  supposed  offender  is  given  an 

85r/ie  Child  Welfare  Act,  R.S.O.  1970,  c.  64,  s.  22(2^. 

86/Z>/W.  s.  22(3). 

87/6/^.8.24(1) 

mbid.  s.  24(2).  The  Child  Welfare  Regulations,  R.R.O.  1970,  Reg.  86,  s.  14, 
require  a  Children's  Aid  Society  to  record  any  complaint  respecting  a  child  in 
need  of  protection  within  twenty-four  hours.  Within  twenty-one  days  after  a 
complaint  is  recorded,  the  Society  must  investigate  the  complaint  and  record  a 
report  determining  whether  or  not  the  child  is  in  need  of  protection  and,  if  so, 
include  a  tentative  plan  for  the  welfare  of  the  child  and  the  steps  taken  to 
implement  the  plan.  Where  the  child  is  not  taken  into  protective  care,  the  case 
shall  be  reviewed  not  later  than  sixty  days  after  the  complaint  was  recorded. 

^^Royal  Commission  Inquiry  Into  Civil  Rights,  Vol.  1,  418  (1968). 

90S.  37  of  the  Act,  discussed  at  81  infra,  gives  significance  to  the  determination 
of  religious  faith. 

9lSee  s.  20(2)  supra. 

92[1963]  1  O.R.  49. 

93[1942]  O.W.N.  579,  582. 
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opportunity  of  meeting  that  evidence  by  cross-examination,  or  by  the 
calling  of  witnesses,  or  otherwise,  as  may  be  requisite,  and  it  is 
against  all  ordinary  principles  of  the  administration  of  justice  to  call 
anything  less  than  that  a  hearing. 

We  draw  attention  to  the  fact  that  the  application  of  words  referring  to 
the  criminal  law  in  this  quotation  are  inappropriate  for  proceedings  relating 
to  children  in  need  of  protection,  but  we  nonetheless  support  the  view 
that  the  proceedings  should  conform  to  a  proper  judicial  standard. 

NOTICE 

Section  25(4)  of  the  Act  provides  that  the  Judge  shall  not  proceed 
to  hear  or  dispose  of  the  matter  until  he  is  satisfied  that  the  parent  or 
other  person  having  the  actual  custody  of  the  child  and  the  municipality 
in  which  the  child  was  taken  into  protective  care  have  had  reasonable 
notice^"*  of  the  hearing  or  that  every  reasonable  effort  has  been  made  in 
the  opinion  of  the  Judge  to  cause  them  to  be  notified. 

Concern  has  been  exhibited  recently  over  the  necessity  of  giving 
notice  of  proceedings  under  this  Part  to  the  fathers  of  children  bom  out 
of  wedlock.  Until  1971  it  was  generally  accepted  that  putative  fathers 
who  did  not  fall  within  the  definition  of  "parent"  in  section  20(1 )  (e)  were 
not  entitled  to  notice,^^  but  the  decision  of  the  Supreme  Court  of  Canada 
in  Children's  Aid  Society  of  Metropolitan  Toronto  v.  Lyttle^^  has  made 
this  proposition  dubious.  The  facts  of  this  case  were  that  a  child  was 
born  to  unmarried  parents,  the  names  of  both  of  whom  appeared  on  the 
Register  of  Births.  The  parents  cohabitated  for  a  period  of  time,  during 
which  the  father  maintained  both  mother  and  child,  and  there  was  evidence 
to  show  that  at  the  time  of  the  hearing  the  father  was  still  willing  to  main- 
tain the  child.  The  mother,  however,  left  the  father  and,  unknown  to  him, 
arranged  for  the  child  to  be  declared  a  ward  of  the  Crown.  The  child  was 
subsequently  placed  for  adoption,  and  this  fact  precluded  an  application  for 
termination  of  the  Crown  wardship.^"^  The  father  nonetheless  applied  in  the 
Supreme  Court  for  custody  of  the  child,  but  his  application  was  denied. 
On  appeal  the  Court  of  Appeal  held  that  the  father  should  be  permitted 
to  appear  at  the  hearing  of  the  adoption  application,  and  that  if  an  adop- 
tion order  was  not  made,  he  should  have  the  right  to  apply  for  termination 
of  the  Crown  wardship. 

In  the  Supreme  Court  of  Canada  it  was  held  that  lack  of  notice  to 
the  father  of  the  wardship  application  made  those  proceedings  a  nullity 
and  that  therefore  the  fact  that  adoption  proceedings  were  pending  did  not, 
under  section  32(2)  of  the  Act,  prevent  the  father  from  making  an  appli- 
cation to  the  Supreme  Court  of  Ontario  for  custody  of  the  child. 

It  is  clear  that  the  Supreme  Court  of  Canada  considered  that  the 
father  fell  within  the  definition  of  the  word  "parent"  in  Part  II,  but  what 
is  not  clear  is  the  Court's  reason  for  so  holding.  Although  the  father 

94See  Forsyth  v.  Children's  Aid  Society,  n.  92  supra. 

95/?e  DuBeau,  [1969]  2  O.R.  26;  Re  S.A.B.  (1971),  3  R.F.L.  22. 

96March  3,  1973,  unreported  at  time  of  writing. 

9lThe  Child  Welfare  Act,  R.S.O.  1970,  c.  64,  s.  32(2). 
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voluntarily  maintained  the  child  for  a  time,  and  was  willing  to  continue 
doing  so,  he  had  no  legal  duty  to  do  so,  as  no  afiiliation  order  had  ever 
been  made.  He  was  not  a  guardian  of  the  child,^^  and  although  it  might 
have  been  possible  to  hold  that  he  stood  in  loco  parentis  to  the  child  by 
virtue  of  his  having  maintained  it  for  a  time,  the  Court  made  no  clear 
reference  to  an  argument  of  this  kind. 

The  position  of  putative  fathers  has  been  clarified  to  a  certain  extent 
by  the  enactment  of  The  Child  Welfare  Amendment  Act,  1972.  As  we 
have  already  noted^^  certain  putative  fathers  are  now  considered  to  be 
"parents"  for  the  purposes  of  Part  II  of  the  Act  and  are  therefore  now 
entitled  to  notice  of  protection  proceedings,  although  section  4(1)  of  The 
Child  Welfare  Amendment  Act,  1972^^^  provides  that: 

4(a)  Where  the  child  is  the  child  of  an  unmarried  mother  and  where 
in  the  opinion  of  the  judge  it  is  in  the  best  interests  of  the  child, 
the  judge  may  dispense  with  service  of  the  notice  required  under 
subsection  4  on  any  person  described  in  subclause  (ii)  of  clause 
(e)  of  subsection  1  of  section  20. 

We  are  concerned  about  the  possible  implications  of  the  Lyttle  decis- 
ion for  the  adoption  process.  While  we  agree  that  the  position  of  the 
putative  father  is  deserving  of  consideration, ^^^  we  do  not  think  that  a 
court  should  be  deprived  of  jurisdiction  in  wardship  matters  where,  as 
appears  to  have  been  the  case  in  Lyttle, ^^^  the  court  had  no  means  of 
ascertaining  the  identity  of  the  father  for  the  purpose  of  giving  him  notice. 
Accordingly,  while  all  reasonable  attempts  ought  to  be  made  to  comply 
with  the  provisions  of  sections  25(4)  and  20(1  )(e)  of  the  Act,  non- 
compliance should  not  deprive  the  court  of  jurisdiction  to  make  wardship 
orders.  In  other  words,  section  25(4)  should  be  directory,  not  mandatory. 
In  this  way,  while  the  position  of  the  putative  father  will  be  safeguarded, 
prospective  adoptive  parents,  like  those  in  the  Lyttle  case,  who  are  about 
to  adopt  with  the  consent  of  the  Director  of  Child  Welfare  as  a  result  of 
the  child's  having  been  made  a  Crown  ward,  will  have  a  measure  of 
security. 

Section  25(7)  provides  that  where  in  the  opinion  of  the  Judge  prompt 
service  of  the  required  notices  cannot  be  effected,  and  any  delay  might 
endanger  the  health  or  safety  of  the  child,  the  Judge  may  dispense  with 
notice.  If,  however,  he  does  so  the  Judge  may  not  make  an  order  commit- 
ting the  child  for  a  period  exceeding  thirty  days  as  a  ward  of  a  Children's 
Aid  Society,  except  after  holding  a  further  hearing.  This  hearing  can  be 
held  only  after  the  required  notices  have  been  given. 

We  view  this  provision  as  effecting  a  proper  balance  between  the 
interests  of  the  child  and  those  of  his  parents,  and  we  recommend  no 
change. 

98See  Ch.  I  supra  and  Ch.  IV  infra  where  the  position  of  the  putative  father 
under  the  present  law  is  fully  discussed. 

99At  69  supra. 
lOOS.O.  1972,  c.  109. 
lOiSee  Ch.  I  and  Ch.  II  supra. 
i02See  Re  Lyttle,  [1971]  3  O.R.  129,  130  (Ont.  C.A.). 
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EVIDENCE 

The  Judge  has  the  power  of  summoning  any  person  and  requiring 
him  to  give  evidence  on  oath  and  to  produce  such  documents  and  things 
as  may  be  requisite,  and  has  the  same  power  to  enforce  the  attendance  of 
witnesses  and  to  compel  them  to  give  evidence  and  produce  documents 
and  things  as  is  vested  in  any  court  in  civil  cases. ^^^ 

The  Judge  may  hear  any  person  on  behalf  of  the  child,  the  local 
Director  of  a  Children's  Aid  Society  or  any  person  authorised  by  the 
Board  of  Directors  of  the  Society  on  behalf  of  the  Society,  the  Clerk  of  a 
municipaUty  or  any  person  authorised  by  the  Council  of  the  municipality  on 
behalf  of  the  municipality,  and  a  Regional  Welfare  Administrator  of  the 
Ministry  of  Community  and  Social  Services  or  any  person  authorised  by 
the  Minister  of  Community  and  Social  Services  on  behalf  of  Ontario. ^^"^ 

Where  he  considers  it  to  be  in  the  best  interests  of  the  child,  the 
Judge  may  order  that  the  presence  of  the  child  at  the  hearing  under  this 
Part  be  dispensed  with.^^^ 

Similarly,  the  Judge  shall  exclude  from  the  room  where  the  hearing 
is  held  all  persons,  other  than  the  counsel  and  witnesses  in  the  case,  ofl&cers 
of  the  law  or  of  a  Children's  Aid  Society,  and  friends  and  relatives  of  the 
child  or  parent,  and  he  may  exclude  any  or  all  of  the  friends  and  relatives  as 
he  thinks  proper. ^^^  No  person  shall  publish  the  name  of  a  child  or  his 
parent  concerned  in  a  hearing,  by  newspaper  or  other  publication  or  by 
broadcast  or  any  other  means,  except  with  the  leave  of  the  Judge. ^^"^ 

In  Re  Brady  Infants^^^  it  was  held  that  the  provisions  of  The  Evidence 
Act^^^  apply  to  hearings  under  section  25  of  the  Act,  and  we  are  in  accord 
with  the  view  that  the  rules  of  evidence  ought  to  continue  to  apply  to 
these  hearings.  It  must  be  borne  in  mind  that  a  finding  that  a  child  is  in 
need  of  protection  may  have  serious  consequences  for  the  relationship 
between  parent  and  child,  and  that  therefore  such  a  finding  must  continue 
to  be  based  on  the  most  reliable  evidence. ^^° 

It  has  never  been  clearly  enunciated,  as  far  as  we  know,  whether  a 
civil  or  criminal  standard  or  proof  should  be  applied  in  adjudications  on 
the  issue  whether  a  child  is  in  need  of  protection.  It  seems,  however,  to 
be  commonly  accepted  that  the  civil  standard  of  proof — proof  on  the  bal- 
ance of  probabilities — applies.  Some  American  commentators^^^  have  ad- 

103 j/z^  Child  Welfare  Act,  R.S.O.  1970,  c.  64,  s.  25(2). 

^mbid.  s.  25(3). 

105/Mrf.  s.  28(1). 

106/Mcf.  s.  46(2). 

107/^,/^.  s.  46(3). 

108(1971),  3  R.F.L.  15. 

109R.S.O.  1970,  c.  151. 

iiOCf.  New  York  Family  Court  Act  (McKinney) : 

"§1044.     When  used  in  this  article,  "fact-finding  hearing"  means  a  hearing  to 

determine  whether  the  child  is  an  abused  or  neglected  child  as  defined  by  this 

article. 

§1046.     In  a  fact-finding  hearing  .  .  .  (ii)  .  .  .  only  competent,  material  and 

relevant  evidence  may  be  admitted." 
liiBurt,   "Forcing   Protection   on   Children   and  Their  Parents:    The   Impact  of 

Wyman  v.  James"'  (1970-71),  69  Mich.  L.  Rev.   1259,  1286  et  seq;  Tamilia, 

"Neglect  Proceedings  and  the  Conflict  Between  Law  and  Social  Work"  (1971), 

Duquesne  L.  Rev.  679  passim. 


75 

vocated  the  application  of  a  criminal  standard  of  proof — proof  beyond 
reasonable  doubt — because  of  the  serious  consequences  of  state  interven- 
tion, but  we  are  not  prepared  to  go  so  far.  We  think  that  the  application 
of  such  a  standard  of  proof  might  very  well  handicap  the  Courts  to  such 
an  extent  that  they  might  be  prevented  in  some  cases  from  making  a 
proper  decision.  We  think,  for  instance,  that  it  may  be  impossible  in  some 
cases  to  prove  beyond  reasonable  doubt  the  endangering  of  "emotional  or 
mental  development"  because  of  "emotional  rejection  or  deprivation  of 
affection". ^12  Nonetheless,  if  this  can  be  proved  on  the  balance  of  proba- 
bilities we  think  that  a  Court  should  be  able  to  direct  some  form  of 
assistance. 

THE  DISPOSITION 

The  Initial  Disposition 

If  a  child  is  found  by  a  Judge  to  be  in  need  of  protection  he  shall, 
under  section  26  of  the  Act,  make  one  of  three  orders. ^^^ 

He  may  order  that  the  child  be  placed  with  or  returned  to  his 
parent  or  other  person  subject  to  supervision  by  the  Children's  Aid  Society 
for  a  period  of  not  less  than  six  months  and  not  more  than  twelve  months 
as  in  the  circumstances  he  considers  advisable.^ ^"^ 

Alternatively  the  Judge  may  order  that  the  child  be  made  a  ward  of 
and  committed  to  the  case  and  custody  of  the  Children's  Aid  Society  hav- 
ing jurisdiction  in  the  area  in  which  the  child  was  taken  into  the  protective 
care  of  the  Society  for  such  period,  not  exceeding  twelve  months,  as  in  the 
circumstances  of  the  case  he  considers  advisable. ^^^ 

Finally,  the  Judge  may  order  that  the  child  be  made  a  ward  of  the 
Crown  until  the  wardship  is  terminated  under  section  32^^^  or  section 
351^'^  and  that  the  child  be  committed  to  the  care  of  the  Children's  Aid 
Society  having  jurisdiction  in  the  area  in  which  the  child  was  taken  into  the 
protective  care  of  the  Society. ^^^ 

It  is  our  understanding  that  in  practice  in  the  Provincial  Courts 
(Family  Division)  little  emphasis  is  placed  on  the  distinction  between  the 
"fact-finding"  process  leading  up  to  a  determination  that  a  child  is  in  need 
of  protection,  and  the  "dispositional"  process  in  which  a  Judge  chooses 
among  the  three  orders  which  he  may  make  under  section  26.  To  a  large 
extent  this  is  as  it  should  be.  As  one  American  writer  has  stated  :^^^ 


ii2T/2e  Child  Welfare  Act,  R.S.O.  1970,  c.  64,  s.  20(l)(b)(xi). 

Ii3in  Re  Giles,  [1939]  4  D.L.R.  415,  it  was  held  that  the  jurisdiction  of  a  tribunal 
under  the  legislation  of  the  day  was  strictly  limited  to  that  set  out  in  the  statute. 

Il4r/2e  Child  Welfare  Act,  R.S.O.  1970,  c.  64,  s.  26(a). 

115/Z>/W.  s.  26(b). 

li^xhis  section  provides  for  termination  by  judicial  order,  discussed  at  78  et  seq. 
infra. 

ii7This  section  provides  for  automatic  termination  of  Crown  wardship  upon 
marriage  or  upon  the  child's  attaining  the  age  of  eighteen.  See  The  Child 
Welfare  Amendment  Act,  1972,  S.O.  1972,  c.  109,  s.  5. 

1187/2^  Child  Welfare  Act,  R.S.O.  1970,  c.  64,  s.  26(c). 

ll9Burt,  op.  cit.  n.  Ill  supra.  See  also  Sullivan,  "Child  Neglect — The  Environ- 
mental Aspects"  (1968),  29  Ohio  State  L.J.  85. 
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...  for  child  .  .  .  neglect  proceedings,  it  is  inconsistent  with  the 
internal  logic  of  the  state  laws  completely  to  compartmentalize  adjudi- 
cation and  disposition.  The  professed  state  purpose  in  these  laws  is 
to  protect  the  child.  That  purpose  cannot  be  implemented  unless  the 
state  can  comparatively  evaluate  the  parental  misconduct  and  its 
potential  harmfulness  to  the  child  with  the  available  dispositional 
alternatives  and  their  potential  harmfulness  to  the  child. 

Nonetheless  we  see  the  possibility  of  distortions  arising  out  of  section  26. 
Because  a  Judge,  having  found  a  child  to  be  in  need  of  protection,  is  forced 
to  make  one  of  three  orders,  all  of  which  involve  substantial  alteration  in 
the  relationship  between  parent  and  child,  he  may  be  inclined  to  refrain 
from  making  such  a  finding  by  dismissing  the  case,  even  though  the  find- 
ing would  be  justified  on  the  evidence.  In  the  Family  Law  Project  Report^ ^o 
it  was  pointed  out  that  some  Judges  of  the  Provincial  Court  (Family 
Division)  had  expressed  dissatisfaction  with  the  limited  choice  of  orders 
available  to  them,  and  it  is  our  understanding  that  some  now  use  the 
power  to  adjourn  under  section  25(10)  where  they  wish  neither  to  dismiss 
the  application  outright  nor  to  make  an  order  under  section  26.  This 
adjournment  is  most  commonly  offered  when  the  Judge  wishes  to  allow 
a  parent  time  to  attempt  some  improvement  in  the  conditions  which  gave 
rise  to  the  proceedings. 

We  think  it  appropriate,  therefore,  to  make  it  permissible  for  a  Judge 
to  find  a  child  to  be  in  need  of  protection  and  to  make  a  "conditional" 
order  of  disposition.  An  example  may  best  illustrate  what  we  mean.  A 
child  might  be  found  to  be  in  need  of  protection  because  his  parents  have 
intemperate  habits.  A  Judge,  not  wishing  to  involve  the  parents  or  the 
child  in  an  immediate  order  of  temporary  wardship,  could  make  the  order 
nonetheless,  but  suspend  its  operation  for  a  time  during  which  the  parents 
would  be  given  an  opportunity  to  improve.  After  a  stated  time,  the  parents 
would  be  obliged  to  return  to  the  court  and  provide  evidence  of  their 
improvement.  In  the  event  that  they  did  not  return,  or  could  provide  no 
convincing  evidence  of  improvement,  the  wardship  order  would  take  effect. 
If,  on  the  other  hand,  there  was  evidence  of  improvement  then  the  finding 
of  need  for  protection  and  the  wardship  order  could  be  vacated. 

It  should  be  noted  that  section  29  of  the  Act  allows  a  Judge,  in  any 
case  arising  under  this  Part,  to  make  such  order  as  he  considers  proper 
regarding  the  right  of  access  to  the  child  by  any  person  or  by  either  parent 
of  the  child,  having  regard  to  the  welfare  of  the  child,  the  conduct  of  the 
person  or  the  parent  and  the  wishes  of  the  parents. 

The  Variation  and  Renewal  of  Orders 

Section  27(5)  of  the  Act  provides  that  where  a  Judge  has  made  an 
order  under  clause  (a)  of  section  26,  the  Children's  Aid  Society  may  at  any 
time  bring  the  case  again  before  a  Judge  for  further  consideration  and 
action  under  this  section,  and  the  Judge  may  terminate  the  order  and 
make  a  further  order  under  section  26  or  take  such  other  action  under  that 
section  as  he  considers  necessary  in  the  interest  of  the  welfare  of  the  child. 


120IX  Study  of  the  Family  Law  Project  137  (Ontario  Law  Reform  Commission, 
1968). 
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Section  31  states  that  where  a  child  has  been  committed  as  a  ward 
of  a  Children's  Aid  Society,  the  Society  may  at  any  time  and  shall,  before 
the  expiration  of  wardship  other  than  under  section  35,^^1  apply  to  the 
Judge  for  further  consideration,  and  the  Judge  shall  thereupon  inquire  and 
determine  whether  the  circumstances  justify  a  further  order  under  section 
26,  and  may  make  such  further  order  or  terminate  the  existing  order,  but 
in  no  case  shall  an  order  be  made  that  results  in  the  child  being  a  ward  of 
the  Society  for  a  continuous  period  of  more  than  twenty-four  months. 

Section  29  allows  a  Judge  at  any  time  to  alter,  vary  or  discharge  any 
order  as  to  access. 

The  Termination  of  Orders 

1.  When  an  order  is  made  under  section  26(a)  it  will  have  been 
noted  that  only  a  Children's  Aid  Society  has  the  right  to  re-open  the 
matter.  The  right  of  the  parents  is  limited  to  an  appeal  under  section  36.^22 
We  appreciate  that  the  lack  of  equivalence  between  the  rights  of  the 
Society  and  those  of  the  parents  is  not  a  matter  of  accident.  The  law  was 
framed  in  that  way  to  give  a  Society  a  defined  period  of  time  in  which  to 
plan  for  the  child's  welfare,  safe  in  the  knowledge  that  it  would  not  be 
called  upon  during  this  time  to  answer  applications  by  parents  for  its  with- 
drawal. Nonetheless  the  fact  remains  that  for  a  period  of  up  to  twelve 
months  a  Society  may  involve  itself  the  relationship  between  parent  and 
child,  and  regardless  of  changes  in  circumstances,  only  the  Society  may 
decide  when  it  is  appropriate  to  approach  the  Judge  again.  In  almost  all 
cases,  of  course,  a  Society  will  wish  to  disengage  itself  as  soon  as  possible, 
but  we  think  that  for  the  chance  occasion  where  a  Society  does  not  take 
this  view,  a  parent  or  the  child  or  his  representative^^s  ought  to  have  the 
right  to  bring  the  matter  before  a  Judge.  To  give  as  much  weight  as  possible 
to  a  Society's  interest  in  planning  we  do  not  believe  that  such  an  application 
ought  to  be  made  before  six  months  has  elapsed  after  the  making  of  the 
order,  and  we  beHeve  also  that  the  legal  and  evidentiary  burdens  of  proof 
ought  to  remain  on  the  applicant  at  all  times  to  show  that  circumstances 
have  changed  to  an  acceptable  degree,  so  that  the  possibility  of  frivolous 
or  harassing  applications  may  be  minimised. 

2.  Until  1969  it  had  always  been  possible  for  parents  to  apply  for 
termination  of  an  order  of  wardship  made  under  child  protection  legisla- 
tion. For  example,  section  35  of  The  Child  Welfare  Act,  1965^'^^  provided 
in  part  that: 

(1)  Where  a  parent  applies  to  a  judge  for  an  order  for  the  pro- 
duction of  a  child  committed  under  this  Part  and  the  judge  is 
of  the  opinion  that  the  parent  has  deserted  the  child  or  that  he 


^2iSee  n.  117  supra. 

i22Discussed  at  78  infra. 

l23We  refer  here  to  the  institution  of  the  Law  Guardian,  discussed  at  82  infra 

and  in  Ch.  V  infra. 
124S.O.  1965,  c.  14. 
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has  otherwise  so  conducted  himself  that  the  child  is  in  need  of 
protection,  the  judge  may  in  his  discretion  decline  to  make 
the  order  .  .  . 

(3)  Where  a  parent, 

(a)  has  abandoned  or  deserted  his  child;  or 

(b)  has  allowed  his  child  to  be  brought  up  by  another  per- 
son at  that  person's  expense,  or  by  a  children's  aid 
society,  for  such  time  and  under  such  circumstances  as 
to  satisfy  the  court  that  the  parent  was  unmindful  of  his 
parental  duties, 

the  judge  shall  not  make  an  order  for  the  delivery  of  the  child 
to  the  parent  unless  the  parent  satisfies  the  judge  that,  having 
regard  to  the  welfare  of  the  child,  he  is  a  fit  person  to  have 
the  custody  of  the  child. 

In  1969  section  35  was  repealed  by  The  Child  Welfare  Amendment 
Act,  1968-69,^^^  and  was  replaced  by  what  is  now  section  32  of  the  Act. 
This  section  provides  that: 

1.  Subject  to  subsection  2,  where  a  child  has  been  committed  as  a 
ward  of  the  Crown,  the  children's  aid  society  having  the  care  of 
the  child  or  a  parent  of  the  child  may  apply  to  a  judge  for  an 
order  terminating  the  Crown  wardship,  and,  if  the  judge  is  satisfied 
that  the  termination  is  in  the  best  interests  of  the  child,  he  shall 
order  that  the  Crown  wardship  be  terminated,     [emphasis  added]. 

2.  Where  a  child  has  been  committed  as  a  ward  of  the  Crown,  the 
order  under  clause  (c)  of  section  26  shall,  subject  to  section  35, 
remain  in  effect  and  the  Crown  wardship  shall  not  be  terminated 
where  the  child  has  been  placed  in  the  home  of  a  person  who  has 
given  written  notice  of  his  intention  to  adopt  the  child  and  the 
child  is  residing  in  the  home,  until  an  adoption  order  is  made 
under  Part  IV. 

3.  The  notice  of  intention  to  adopt  referred  to  in  subsection  2,  shall 
not  be  given  until  any  appeal  under  section  36  from  the  decision 
granting  the  order  of  Crown  wardship  or  from  a  decision  granting 
or  refusing  an  order  under  subsection  1  has  been  finally  disposed 
of,  or  until  the  time  limited  under  section  36  for  making  such 
appeal  has  expired.  .  .  ." 

The  position  now  appears  to  be  that,  apart  from  a  right  of  appeal 
under  section  36,  parents  have  no  right  of  review  under  The  Child  Welfare 
Act  where  their  child  is  made  a  temporary  ward  of  a  Children's  Aid  Society 
pursuant  to  section  26(b),  as  it  will  have  been  noted  that  section  31  pro- 
vides that  only  a  Society  may  apply  to  a  Judge  for  further  consideration. ^^^ 

We  think  it  inconsistent,  not  to  say  inequitable,  to  deprive  parents  of 
the  right  to  apply  for  the  termination  of  an  order  of  temporary  wardship 
when  they  may  now  apply  for  the  termination  of  an  order  of  Crown  ward- 

125S.O.   1968-69,  c.  9,  s.   1.  A  detailed  analysis  of  the  events  which  led  to  this 
change  is  set  out  by  Green,  "Re  Mugford— A  Case  Study"  (1971),  1  R.F.L.  1. 
i26See  p.  77  supra. 
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ship.  We  propose  therefore  that  a  parent,  the  child  or  his  representative  be 
given  a  right  similar  to  that  which  a  Society  has  under  section  31  to  apply  to 
a  Judge  for  further  consideration.  We  would,  however,  also  recommend 
once  again  for  reasons  which  we  have  already  enunciated, ^^'^  that  both 
legal  and  evidentiary  burdens  of  proof  remain  with  the  applicant  at  all 
times.  Similarly,  in  order  to  give  Children's  Aid  Societies  some  time  to 
carry  out,  free  from  the  threat  of  termination  proceedings,  whatever  plans 
of  rehabilitation  they  may  have  for  the  child  and  the  parents,  we  do  not 
recommend  that  the  right  to  apply  for  termination  be  granted  less  than  six 
months  after  the  making  of  the  order  of  temporary  wardship. 

3.    It  should  be  noted  that  section  35  of  the  Act^^s  provides  that: 

Every  wardship  terminates  upon  the  marriage  of  the  ward  or 
v/hen  the  ward  attains  the  age  of  eighteen  years,  but  where  ward- 
ship terminates  as  a  result  of  a  Crown  ward  attaining  the  age  of 
eighteen  years  a  society  may,  with  the  approval  of  the  Director 
[of  Child  Welfare],  continue  to  provide  care  and  maintenance  for 
the  former  Crown  ward  if  the  ward, 

(a)  is  enrolled  as  a  full-time  student  at  an  educational  institution; 
or 

(b)  is  mentally  or  physically  incapacitated, 

for  any  period  of  time  after  the  termination  of  the  wardship  that 
does  not  extend  beyond  the  date  when  the  former  ward  attains  the 
age  of  twenty-one  years. 

Payments  by  Parents 

One  final  matter  concerning  disposition  was  brought  to  our  attention 
by  the  Family  Law  Project  Report.  1^9 

Section  27(1)  of  the  Act  provides  that  where  a  child  is  found  to  be 
in  need  of  protection  and  is  committed  to  the  care  of  a  Children's  Aid 
Society,  the  Judge  may  order  the  parent  to  pay  to  the  Children's  Aid 
Society  such  sum  as  is  prescribed  by  the  regulations,  or  any  part  thereof, 
for  each  day  the  child  is  in  the  care  of  the  Society.  The  Judge  may  vary 
or  rescind  the  order  where  the  circumstances  have  changed, ^^^  and  the 
order  may  be  enforced  in  the  same  manner  as  an  order  made  under  The 
Deserted  Wives'  and  Children's  Maintenance  ActP'^  This  section  has  been 
criticised  because  of  its  ambiguity.  It  states  that  the  Judge  may  order  the 
parent  to  pay.  Apparently  there  have  been  difficulties  in  cases  where  an 
order  has  been  made  against  one  parent,  and  it  is  learned  subsequently  that 
the  other  parent  has  means  and  is  also  able  to  contribute.  If  an  order  has 
been  made  against  one  parent,  is  it  possible  then  to  make  a  further  order 
against  the  other?  We  think  that  the  definition  of  "parent"  in  this  Part  of 


127At  77  supra. 

128 As  amended  by  The  Child  Welfare  Amendment  Act,  1972,  S.O.   1972,  c.   109, 

s.  5. 
1290/7.  cit.  n.  120  supra. 

i^OThe  Ch'ld  Welfare  Act,  R.S.O.  1970,  c.  64,  s.  27(2). 
131/6/W.  s.  27(4). 
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the  Act^32  makes  it  clear  that  a  Judge  is  not  precluded  from  making  more 
than  one  order,  but  so  that  the  matter  may  be  put  beyond  doubt  we  recom- 
mend that  section  27(1)  be  amended  so  that  the  words  "the  parent  or  par- 
ents or  the  estate  of  the  parent  or  parents"  be  substituted  for  the  word 
"parent". 

V.     Legislation  Concerning  the  Child  After  a 
Disposition  Has  Been  Made 

guardianship  of  the  child 

Section  33(1)  of  the  Act  provides  that  the  Crown  has  and  shall 
assume  all  the  rights  and  responsibilities  of  a  legal  guardian  of  its  wards 
for  the  purpose  of  their  care,  custody  and  control,  and  the  powers,  duties 
and  obligations  of  the  Crown  in  respect  of  wards  of  the  Crown,  other  than 
those  assigned  to  the  Director  of  Child  Welfare  by  this  Act,^^^  may  be 
exercised  and  discharged  by  the  Children's  Aid  Society  having  the  care 
of  the  ward. 

In  the  case  of  a  child  who  is  a  temporary  ward  of  a  Children's  Aid 
Society,  the  Society  has  and  shall  assume,  by  virtue  of  section  34,  all  the 
rights  and  responsibilities  of  a  legal  guardian  for  the  purpose  of  his  care, 
custody  and  control. ^^"^ 

We  recognise  the  value  of  and  necessity  for  these  provisions,  in  order 
that  Children's  Aid  Societies  may  not  be  inhibited  in  arranging  proper  care 
for  children  declared  to  be  in  need  of  protection.  Our  view  is  that  the 
right  which  we  propose  for  a  parent  or  representative  of  the  child  to  apply 
for  termination  of  a  wardship  provides  sufficient  safeguard  for  the  rare 
case  where  a  re-appraisal  may  possibly  be  required. 

CARE  OF  THE  CfflLD 

Section  38  contains  several  provisions  concerning  the  care  of  wards  of 
the  Crown  or  of  a  Children's  Aid  Society. 

A  ward  may  be  placed  by  a  Society  for  any  period  of  time  in  a  foster 
home  or  other  suitable  place  according  to  the  needs  of  the  child,  and 
every  ward  so  placed  shall  receive  an  education  in  accordance  with  the 
laws  of  Ontario  and  in  keeping  with  his  intellectual  capacity,  and  provision 
for  his  occupational  training  and  for  his  total  development  shall  be  such 
as  a  good  parent  would  make  for  his  own  child. 


132/^/^  s.  20(l)(e),  discussed  at  69  et  seq.  supra. 

I33e.g.  Under  s.  73(3)  the  power  to  consent  to  an  adoption  of  the  child  may  be 
exercised  only  by  the  Director  of  Child  Welfare.  See  Ch.  II  supra  where  we 
discuss  the  effect  of  this  provision  on  adoption  practice. 

l34Regulations  made  under  the  Act,  R.R.O.  1970,  Reg.  86,  ss.  15-19,  require:  the 
preparation  of  a  plan  for  the  care,  treatment  and  progress  of  a  child  while  in 
care;  medical  and  dental  examinations;  psychological  and  psychiatric  assess- 
ments and  treatments  where  necessary;  the  maintaining  of  the  relationship  be- 
tween parent  and  child  where  it  is  in  the  best  interest  of  the  child;  placement 
in  a  foster  home  or  other  home  and  regular  inspections  of  such  homes;  and, 
within  thirty  days  after  a  child  in  care  attains  the  age  of  fifteen  years,  the  prep- 
aration  of  a  plan  for  achieving  the  community  independence  and  self-main- 
tenance of  the  child. 
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A  ward  may  be  removed  by  a  Society  from  any  place  when,  in  the 
opinion  of  the  Director  of  Child  Welfare  or  the  local  Director  of  the 
Society,  the  welfare  of  the  ward  so  requires. 

Where  a  Crown  ward  is  placed  in  a  foster  home  and,  in  the  opinion 
of  the  local  Director  of  the  Children's  Aid  Society,  it  is  in  the  best  interests 
of  the  ward  to  place  him  in  adoption,  the  foster  parents  shall  not  be  denied 
the  opportunity  of  making  application  to  adopt  the  ward  if  they  so  desire. 

We  have  no  comment  to  make  on  these  provisions. 

It  is  important  that  the  question  of  the  medical  treatment  of  non- 
wards  in  the  care  of  the  Children's  Aid  Societies  not  be  forgotten.  We  do 
not,  however,  think  it  appropriate  to  make  recommendations  on  this  matter 
at  this  time.  First,  it  forms  part  of  the  wider  question  of  reform  of  the  law 
relating  to  consents  to  the  medical  treatment  of  children,  and  secondly  the 
entire  matter  is  now  under  review  by  the  Conference  of  the  Commissioners 
on  Uniformity  of  Legislation  in  Canada.  Accordingly  we  content  ourselves 
with  noting  that  the  matter  should  be  brought  up  again  in  Ontario  as  soon 
as  the  Commissioners  on  Uniformity  have  published  their  findings. 

RELIGIOUS  AFFILIATION  OF  THE  CHILD 

Section  37  of  the  Act  provides  as  follows: 

(1)  For  the  purposes  of  this  section,  a  child  shall  be  deemed  to  have 
the  same  religious  faith  as  his  father  unless  it  is  shown  that  an 
agreement  has  been  entered  into  in  writing,  signed  by  his  parents, 
that  he  be  brought  up  in  the  same  religious  faith  as  his  mother. 

(2)  For  the  purposes  of  this  section,  the  child  of  an  unmarried  mother 
shall  be  deemed  to  have  the  religious  faith  of  his  mother. 

(3)  Where  a  child  is  being  raised  in  a  religious  faith  other  than  his 
religious  faith  as  determined  under  subsection  1  or  2  or  where 
his  religious  faith  cannot  be  readily  determined  under  subsection 
1  or  2,  the  judge  may  determine  the  child  to  have  such  religious 
faith,  if  any,  for  the  purposes  of  this  section,  as  he  considers 
proper  in  the  circumstances. 

(4)  A  Protestant  child  shall  not  be  committed  under  this  Part  to  the 
care  of  a  Roman  Catholic  children's  aid  society  or  institution  and 
a  Roman  Catholic  child  shall  not  be  committed  under  this  Part 
to  a  Protestant  children's  aid  society  or  institution,  and  a  Protestant 
child  shall  not  be  placed  in  a  foster  home  with  a  Roman  Catholic 
family  and  a  Roman  Catholic  child  shall  not  be  placed  in  a  foster 
home  with  a  Protestant  family,  and,  where  a  child  committed 
under  this  Part  is  other  than  Protestant  or  Roman  Catholic,  he 
shall  be  placed  where  practicable  with  a  family  of  his  own 
religious  faith,  if  any. 

(5)  Subsection  4  does  not  apply  to  the  commitment  of  a  child  to  the 
care  of  a  children's  aid  society  in  a  municipality  in  which  there 
is  only  one  children's  aid  society. 

(6)  Where  a  children's  aid  society, 
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(a)  is  unable  to  place  a  child  in  a  suitable  foster  home  within  a 
reasonable  time  because  of  the  operation  of  subsections  1  to 
4;  and 

(b)  would  be  able  to  place  the  child  in  a  suitable  foster  home 
but  for  the  operation  of  subsections  1  to  4, 

the  society  or  the  Director  may  apply  to  a  judge  who  may  order 
that  subsection  4  does  not  apply  to  the  child  in  respect  of  the 
placement. 

(7)  Notwithstanding  anything  in  this  section,  the  judge  may  have 
regard  to  the  wishes  of  the  child  in  determining  what  order  ought 
to  be  made  as  to  his  rehgious  faith. 

In  Re  M.5'.,i35  ^  decision  of  a  County  Court,  it  was  held  that  the 
equivalent  provisions  of  section  37(1)  and  (2)  were  mandatory  and  that 
the  wish  of  a  Roman  Catholic  mother  that  her  child,  having  been  declared 
neglected,  should  be  brought  up  as  a  Protestant,  must  be  disregarded. 

We  have  no  comment  to  offer  on  the  existing  law. 

VI.     Legal  Representation 

The  following  provisions  of  the  Act  set  out  the  existing  law  relating 
to  the  representation  of  persons  involved  in  hearings  under  Part  II. 

s.  25(3)     The  judge  may  hear  any  person  on  behalf  of  the  child  .  .  . 

s.  20(4)  For  the  purposes  of  an  application  under  this  Part,  where 
the  parent  of  the  child  is  under  the  age  of  eighteen^^e  years,  the 
Official  Guardian  shall  be  the  guardian  ad  litem  of  the  parent  with 
the  duty  of  safeguarding  his  or  her  interests  before  the  court  unless  the 
judge  appoints  any  other  person  to  be  guardian  ad  litem  for  this 
purpose,  and  the  judge  may  make  such  order  as  to  the  costs  of  the 
guardian  ad  litem  as  he  considers  just. 

s.  20(5)  A  married  woman  may  be  appointed  as  guardian  ad  litem 
for  the  purposes  of  subsection  4. 

s.  36(6)  An  appeal  on  behalf  of  a  child  may  be  made  at  the  instance 
of  a  next  friend. 

We  have  given  much  thought  to  the  position  of  the  child  in  proceed- 
ings under  this  Part,  and  after  consultation  with  numbers  of  knowledgeable 
people,  we  have  come  to  the  conclusion  that  the  interests  of  the  child  may 
not  be  adequately  represented  at  the  present  time.  To  remedy  this  we  are 
recommending  the  institution  of  a  Law  Guardian,  whose  position  before 
the  Court  would  be  essentially  that  of  an  amicus  curiae,  who  will  be 
charged  with  the  responsibility  of  representing  the  child,  and  only  the 
child,  in  all  appHcations  relating  to  children  in  need  of  protection.  1^7  He 
would,  among  other  things,  represent  the  child  on  the  following  matters: 


135[1953]  O.W.N.  221. 

i36As  amended  by  The  Age  of  Majority  and  Accountability  Act,  1971,  S.O.  1971, 

c.  98,  s.  4. 
i37For  a  more  detailed  description  of  the  role  of  the  proposed  Law  Guardian  in 

proceedings  under  Part  II  of  the  Act,  see  Ch.  V  infra. 
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(i)  Where  the  child  is  sought  to  be  declared  a  child  in  need  of 
protection; 

(ii)  Where  the  child  is  being  sought  to  be  made  the  subject  of  an 
order  under  section  26; 

(iii)  Where  there  is  any  application  for  variation,  renewal  or  termina- 
tion of  any  order.  The  Law  Guardian  should  be  permitted  to 
initiate  any  such  application; 

(iv)  Where  there  is  an  appeal  under  section  36.  The  Law  Guardian 
should  be  permitted  to  initiate  appeals. 

VIL     Reporting  the  Maltreatment  of  a  Child 
Section  41  of  the  Act  provides  that: 

(1)  Every  person  having  information  of  the  abandonment,  desertion, 
physical  ill-treatment  or  need  for  protection  of  a  child  shall  report 
the  information  to  a  children's  aid  society  or  Crown  attorney. 

(2)  Subsection  1  applies  notwithstanding  that  the  information  is  con- 
fidential or  privileged,  and  no  action  shall  be  instituted  against  the 
informant  unless  the  giving  of  the  information  is  done  mahciously 
or  without  reasonable  and  probable  cause. 

This  provision,  which  has  been  in  existence  in  Ontario  since  1965,^^^ 
may  be  regarded  as  one  of  the  most  advanced  of  its  kind.^^^  It  does  not, 
however,  provide  for  a  penalty  for  failure  to  report  and  some  would 
criticise  its  effectiveness  on  this  account. ^"^^  We  accept  that  this  criticism  is 
valid  in  part,  but  it  is  to  be  noted  that  in  those  United  States  jurisdictions 
where  penalties  are  attached  to  a  failure  to  report,  the  duty  to  report  is 
generally  confined  to  medical  and  paramedical  personnel.  This  makes  the 
penalty  somewhat  easier  to  enforce.  In  Ontario  it  would  be  extremely 
difficult,  not  to  say  impossible,  to  enforce  a  penal  provision  effectively, 
bearing  in  mind  that  the  dtuy  to  report  is  laid  upon  "every  person".  We 
believe  that  the  immunities  conferred  by  subsection  (2)  must  remain  as 
the  most  which  the  law  can  do  to  encourage  the  reporting  of  instances 
where  children  are  maltreated. 

VIII.     Offences 

OFFENCES  RELATING  TO  CHILDREN  IN  CARE: 

Section  39  of  the  Act  provides  that: 
(1)  No  person  shall, 

(a)  induce  or  attempt  to  induce  a  person  under  the  age  of 
eighteen  years,  who  is  lawfully  in  the  care  of  an  organization 
that  provides  care  for  children,  to  leave  the  premises  in 
which  he  has  been  lawfully  placed;  or 


i38See  n.  49  supra. 

i39See  Daly,  "Wilful  Child  Abuse  and  State  Reporting  Statutes"  (1969),  23  U. 

Miami  L.  Rev.  283;  Stark,  "The  Battered  Child — Does  Britain  Need  a  Reporting 

Law?"   (1969),  Public  Law  48;   Paulsen,  "Child  Abuse  Reporting  Laws:   The 

Shape  of  the  Legislation"  (1967),  67  Colum.  L.  Rev.  1. 
l^ODaly,  Paulsen,  op.  cit.  n.  139  supra.  See  also  The  Globe  and  Mail,  May  5,  1972, 

at  2. 
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(b)  detain  or  harbour  a  person  under  the  age  of  eighteen  years, 
who  is  lawfully  in  the  care  and  custody  of  an  organization 
that  provides  care  for  children,  after  demand  made  by  a 
person  authorized  to  require  him  to  be  delivered  up;  or 

(c)  subject  to  section  29,  visit,  write  to,  telephone  to,  remove  or 
attempt  to  remove  from  a  foster  home  or  place  of  safety  or 
other  place,  or  otherwise  interfere  with, 

(i)   a  ward  of  the  Crown  of  a  children's  aid  society, 

(ii)  the  foster  parents  of  a  ward,  or 

(iii)   a  child  lawfully  detained  under  section  21  or  subsection 
1  of  section  22, 

without  the  consent  in  writing  of  the  children's  aid  society  under 
whose  supervision  the  child  is. 

(2)  Every  person  who  contravenes  any  provision  of  subsection  1  is 
guilty  of  an  offence  and  on  summary  conviction  before  a  judge  is 
liable  to  a  fine  of  not  more  than  $500  or  to  imprisonment  for  a 
period  of  not  more  than  one  year,  or  to  both.^^^i 

These  provisions  appear  to  us  to  be  reasonable  and  we  have  no 
comment  to  make  on  them. 

OFFENCES  RELATING  TO  THE  CARE  OF  CHILDREN: 

Section  40'  of  the  Act  provides  that: 

(1)  Any  person  having  the  care,  custody,  control  or  charge  of  a 
child  who  abandons,  deserts  or  fails  to  support  the  child  or  inflicts 
cruelty  or  ill-treatment  upon  the  child  not  constituting  an  assault 
or  otherwise  fails  to  protect  the  child  is  guilty  of  an  offence  and 
on  summary  conviction  before  a  judge  is  liable  to  a  fine  of  not 
more  than  $500  or  to  imprisonment  for  a  term  of  not  more  than 
one  year,  or  to  both.i'^^ 

(2)  Any  person  having  the  care,  custody,  control  or  charge  of  a  child 
under  the  age  of  ten  years  who  leaves  the  child  unattended  for  an 
unreasonable  length  of  time  without  making  reasonable  provision 
for  the  supervision  and  safety  of  the  child  is  guilty  of  an  offence 
and  on  summary  conviction  before  a  judge  is  liable  to  a  fine  of 
not  more  than  $100  and,  for  any  subsequent  offence,  to  a  fine  of 
not  more  than  $200  or  imprisonment  for  a  term  of  not  more  than 
one  year.  1^*3 

(3)  The  judge  may  in  connection  with  any  case  arising  under  subsec- 
tion 1  or  2  hold  a  hearing  in  respect  of  any  child  concerned  and 
may  proceed  as  though  the  child  had  been  brought  before  him  as  a 
child  apparently  in  need  of  protection. 


l4iCf.  Criminal  Code,  R.S.C.    1970,  C-34,  s.  250,  relating  to  the  abduction  of 

a  child  under  fourteen. 
^^Vbid.  s.  197,  relating  to  the  duty  to  provide  necessaries  of  life  for  a  child  under 

sixteen. 
^^"^Ibid.  s.  200,  relating  to  the  abandonment  or  exposure  of  a  child  under  ten. 
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In  addition  to  the  foregoing  provisions,  and  the  provisions  of  the 
Criminal  Code,  The  Children's  Maintenance  Act,^^'^  as  amended  by  The  Age 
of  Majority  and  Accountability  Act,  1971,^^^  provides  in  its  entirety  as 
follows : 

1 .  Every  parent  shall  maintain  and  educate  his  child  or  children  under 
the  age  of  sixteen  years,  [or  who  is  or  are  sixteen  or  seventeen 
years  of  age  and  in  full-time  attendance  at  an  educational  insti- 
tution], regard  being  had  to  his  station  in  life  and  means  and  to 
the  ability  of  the  child  or  children  to  maintain  himself  or  them- 
selves. 

2.  Every  parent  who  fails  without  lawful  excuse  to  comply  with 
section  1  is  guilty  of  an  offence  and  on  summary  conviction  is 
liable  to  imprisonment  for  a  term  of  not  more  than  three  months. 

3.  Nothing  in  this  Act  shall  be  construed  as  compelling  any  special 
remedial  treatment  for  a  child  contrary  to  the  objection  of  the 
parent,  guardian  or  person  acting  in  loco  parentis. 

We  think  it  worth  pointing  out  that  the  duty  to  maintain  in  The 
Children's  Maintenance  Act  also  exists,  and  is  reinforced  by  penalties,  in 
section  197  of  the  Criminal  Code^^^  and  section  40  of  The  Child  Welfare 
Act.  Similarly,  the  duty  to  educate  imposed  by  The  Children's  Maintenance 
Act  co-exists  with  the  same  duty  in  The  Schools  Administration  Act.^^'^ 

As  to  section  3  of  The  Children's  Maintenance  Act,  relating  to  "special 
remedial  treatment",  we  are  not  certain  of  its  meaning  in  the  face  of  the 
provisions  of  The  Schools  Administration  Act^^^  and  the  law  relating  to 
consents  to  medical  treatment. 

Accordingly,  we  suggest  that  consideration  be  given  to  a  repeal  of 
The  Children's  Maintenance  Act  on  the  basis  that  it  may  be  redundant. 

SUMMARY  OF  RECOMMENDATIONS 

1.  The  reference  to  orphans  in  section  20(l)(b)(i)  of  The  Child  Wel- 
fare Act  should  be  repealed. 

2.  Section  20(l)(b)(ii)  and  section  20(l)(b)  (iii)  of  The  Child  Welfare 
Act  should  be  combined  to  provide  that  a  child  in  need  of  protection  is 
one  who  is  "a  child  where  the  person  in  whose  charge  he  is  cannot,  by 
reason  of  disease  or  infirmity  or  misfortune  or  incompetence  or  im- 
prisonment or  any  combination  thereof,  or  for  any  reason  whatever, 
care  properly  for  him." 

3.  Section  20(1)  (b)  (vii)  of  The  Child  Welfare  Act  should  be  repealed. 

4.  The  provisions  of  section  25(4)  of  The  Child  Welfare  Act  should  be 
made  directory  rather  than  mandatory. 


144R.S.O.  1970,  c.  67. 

145S.O.  1971,  c.  98,  s.  18(2). 

146R.S.C.  1970,  C-34. 

147R.S.O.  1970,  c.  424,  ss.  2,  6  and  14. 
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5.  It  should  be  permissible  for  a  Judge  to  find  a  child  to  be  in  need  of 
protection  but  to  make  an  order  of  disposition  which  would  take  effect 
only  upon  the  conditions  which  led  to  the  making  of  the  order  failing 
to  improve  after  a  certain  period  of  time. 

6.  Where  an  order  of  supervision  of  temporary  wardship  is  made  under 

sections  26(a)  or  26(b)  of  The  Child  Welfare  Act  the  parents  of  the 
child,  or  the  child's  representative,  ought  to  be  granted  the  right  to 
apply  for  termination  of  the  order  after  six  months.  In  such  situations 
the  legal  and  evidentiary  burden  of  proof  should  remain  on  the 
applicant  at  all  times. 

7.  Section  27(1)  of  The  Child  Welfare  Act  should  be  amended  to  make 
it  clear  that  a  Judge,  having  made  an  order  for  contribution  against 
one  parent,  is  not  precluded  later  from  making  a  similar  order  against 
the  other,  or  the  estate  of  either  parent. 

8.  The  question  of  consents  to  medical  treatment  of  minors  in  the  non- 
wardship  care  of  Children's  Aid  Societies  should  be  considered  when 
the  report  of  the  Conference  of  Commissioners  on  Uniformity  of 
Legislation  in  Canada  on  this  matter  is  published. 

9.  The  office  of  Law  Guardian  should  be  instituted  and  given  locus 
standi  in  matters  arising  under  Part  II  of  The  Child  Welfare  Act  m 
accordance  with  our  proposals  in  Chapter  V  (q.v.). 

10.  Consideration  should  be  given  to  repealing  The  Children's  Main- 
tenance Act  for  the  reason  that  its  provisions  appear  in  similar  form 
in  other  statutes. 


CHAPTER  IV 

GUARDIANSHIP  AND  CUSTODY 


INTRODUCTION 

In  our  researches  in  the  law  relating  to  the  guardianship  and  custody 
of  children  we  have  been  continually  surprised  by  the  lack  of  clarity  sur- 
rounding the  exact  meanings  of  these  two  terms.  Legislatures  and  courts 
have  used  the  terms  loosely,  often  interchangeably,  to  the  point  where  it 
is  now  a  matter  of  conjecture  what  the  rights  and  duties  of  guardians  and 
custodians  are.  The  nature  and  extent  of  the  confusion  has  been  outlined 
so  succinctly  and  helpfully  by  Sachs  L.J.  in  Hewer  v.  Bryant^  that  we 
make  no  apology  for  quoting  at  length  from  his  judgment  by  way  of  intro- 
duction to  this  difficult  subject. 

His  Lordship  said: 

...  it  is  essential  to  note  that  amongst  the  various  meanings  of 
the  word  "custody"  there  are  two  in  common  use  in  relation  to  in- 
fants .  .  .  that  need  to  be  carefully  distingmshed.  One  is  wide — the 
word  being  used  in  practice  as  almost  the  equivalent  of  guardianship; 
the  other  is  limited  and  refers  to  the  power  physically  to  control  the 
infant's  movements.  .  .  .  This  power  of  physical  control  over  an  infant 
by  a  father  in  his  own  right  qua  guardian  by  nature  and  the  similar 
power  of  a  guardian  of  an  infant's  person  by  testamentary  disposition 
was  and  is  recognised  at  common  law;  but  that  strict  power  (which 
may  be  termed  his  "personal  power")  in  practice  ceases  on  their 
reaching  the  years  of  discretion.  When  that  age  is  reached  habeas 
corpus  will  not  normally  issue  against  the  wishes  of  the  infant.  Al- 
though children  are  thought  to  have  matured  far  less  quickly — com- 
pared with  today — in  the  era  when  the  common  law  first  developed, 
that  age  of  discretion  which  limits  the  father's  practical  authority  (see 
the  discussion  and  judgment  m  R.  v.  Hawes^)  was  originally  fixed  at 
14  for  boys  and  16  for  girls.  .  .  . 

In  its  wider  meaning  the  word  "custody"  is  used  as  if  it  were 
almost  the  equivalent  of  "guardianship"  in  the  fullest  sense — whether 
the  guardianship  is  by  nature,  by  nurture,  by  testamentary  disposi- 
tion, or  by  order  of  the  court.  (I  use  the  words  "fullest  sense"  because 
guardianship  may  be  limited  to  give  control  only  over  the  person  or 
only  over  the  administration  of  the  assets  of  an  infant.)  Adapting  the 
convenient  phraseology  of  counsel,  such  guardianship  embraces  a 
"bundle  of  rights",  or  to  be  more  exact,  a  "bundle  of  powers",  which 
continue  until  a  male  infant  attains  21,^  or  a  female  infant  marries. 
These  include  power  to  control  education,  the  choice  of  religion,  and 
the  administration  of  the  infant's  property.  They  include  entitlement 


l[1969]  3  All  E.R.  578,  584-5. 
2Ibid.,  n.  16  at  584,  (1860)  3  E.  &  E.  332. 

3ln   Ontario  the   appropriate  age  would  be  eighteen   by  virtue  of  The  Age  of 
Majority  and  Accountability  Act,  197],  S.O.  1971,  c.  98,  s.  1(1). 

[87] 
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to  veto  the  issue  of  a  passport  and  to  withhold  consent  to  marriage. 
They  include,  also,  both  the  personal  power  physically  to  control  the 
infant  until  the  years  of  discretion  and  the  right  (originally  only  if 
some  property  was  concerned)  to  apply  to  the  courts  to  exercise  the 
powers  of  the  Crown  as  parens  patriae.  It  is  thus  clear  that  somewhat 
confusingly  one  of  the  powers  conferred  by  custody  in  its  wide 
meaning  is  custody  in  its  limited  meaning,  i.e.,  such  personal  power 
of  physical  control  as  a  parent  or  guardian  may  have. 

Our  studies  have  led  us  to  the  conclusion  that  despite  the  normal  use 
of  the  terms  "guardianship"  and  "custody"  in  describing  the  rights  and 
duties  of  adults  in  relation  to  children  in  their  charge,  a  distinction  may 
be  more  realistically  and  usefully  drawn  between  guardianship  of  the  prop- 
erty of  a  minor  and  guardianship  of  the  person  of  a  minor."^  A  review  of 
Ontario  cases,  conducted  against  a  background  of  Ontario  and  federal 
statutes,  does,  we  submit,  suggest  that  when  judges  and  others  speak  of 
awards  of  "custody"  they  in  fact  refer  to  the  wider  meaning  of  the  word 
described  by  Sachs  L.  J.  in  Hewer  v.  Bryant.^ 

AN  HISTORICAL  SURVEY  OF  LEGISLATIVE  DEVELOPMENTS 
IN  THE  LAW  OF  GUARDIANSHIP  OF  PROPERTY 
AND  OF  THE  PERSON  (CUSTODY) 

The  Early  Law  of  England^ 

In  Anglo-Saxon  times  the  law  of  guardianship  of  the  property  and 
person  of  a  minor  closely  followed  the  law  of  succession.  During  his  life- 
time a  father  had  the  right  to  control  both  the  property  and  person  of  his 
minor  child,  but  on  the  father's  death  control  of  the  child's  person  passed 
to  its  mother  while  control  of  its  property  passed  to  its  male  parental 
relatives.*^ 

After  the  Norman  Conquest  the  common  law  maintained  the  father's 
position  as  natural  guardian  of  both  the  property  and  person  of  a  minor,^ 
and  guardianship  of  the  person  was  absolute  even  against  the  mother, 
except  where  the  father's  conduct  "was  such  as  gravely  to  imperil  the 
child's  life,  health  or  morals."^  When  a  father  died  leaving  a  minor  child 
surviving,  different  guardians  would  be  appointed  for  the  heir  by  the  Court 
of  Wards,  depending  on  the  type  of  real  property  comprised  in  his  inherit- 
ance. It  is  generally  assumed  that  control  of  the  person  of  the  child  also 
passed  to  the  appointed  guardian  and  not  to  the  mother. ^^ 


4See  Healy  v.  Ross,  (1915)  33  O.L.R.  368  (App.  Div.). 

5See  n.  1  supra.  See  generally  Eekelaar,  "What  are  Parental  Rights"  (1973),  89 
LQ.  Rev.  210. 

6See  generally  2  &  3  Holdsworth,  History  of  English  Law  (3rd  ed.  1923);  2 
Pollock  &  Maitland,  History  of  English  Law  Before  the  Time  of  Edward  I 
(2nd  ed.  1959);  Pettit,  "Parental  Control  and  Guardianship"  in  Graveson  & 
Crane,  A  Century  of  Family  Law,  1857-1957;  Bromley,  Family  Law  263-269, 
319-322  (4th  ed.  1971). 

72  Holdsworth  99. 

83  Holdsworth  511;  Ratcliff's  Case,  (1592)  3  Co.  Rep.  37. 

9Bromley,  op.  cit.  n.  6  supra,  at  263. 
10  3  Holdsworth,  op.  cit.  n.  6  supra,  at  512. 
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The  Tenures  Abolition  Act,  1 660^1  abolished  the  Court  of  Wards  and 
provided  that  a  father  might  make  a  testamentary  appointment  of  a 
guardian  for  his  minor  children  after  his  death. 

The  emergence  of  the  rules  of  equity,  through  the  exercise  of  juris- 
diction over  minors  by  the  Chancellor  and  the  Court  of  Chancery  modified 
the  common  law  position.  The  Court  of  Chancery,  representing  the  mon- 
arch's authority  as  parens  patriae,  entertained  petitions  for  control  of  the 
person  of  a  minor  and,  because  common  law  rules  were  not  binding  in 
equity,  the  Chancellor  was  free  to  rule  on  these  petitions  using  the  sole 
criterion  of  the  best  interests  and  welfare  of  the  minor. ^^  Under  this  juris- 
diction, regarded  by  the  Court  of  Chancery  as  inherent,^^  ^  much  wider 
discretion  could  be  exercised  than  under  the  rules  of  common  law.  For 
example,  orders  could  be  made  in  respect  of  infants  over  the  age  of 
discretion.  ^"^ 

The  Court  did,  however,  develop  rules  for  the  exercise  of  its  discre- 
tion. First,  equity  would  not  interfere  where  a  minor  was  without  property.  ^^ 
Secondly,  the  common  law  right  of  the  father  to  control  the  persons  of  his 
minor  children  was  not  easily  displaced.  Equity  tended  to  follow  the  law 
in  recognising  a  paternal  priority. ^^  Before  the  Court  of  Chancery  would 
interfere  with  that  right,  a  strong  case,  containing  one  or  more  of  the 
following  elements,  had  to  be  proved  i^'^  (1)  unfitness  in  character  or  con- 
duct by  the  father,  (2)  failure  of  the  father  to  support  the  child,  (3)  lack 
of  means,  (4)  agreement  by  the  father  giving  up  custody,  or  (5)  intention 
of  the  father  to  take  the  minor  out  of  the  jurisdiction. 

It  was  through  the  intervention  of  equity,  however,  that  a  mother 
came  to  be  considered  as  having  the  next  right  to  guardianship  after  the 
father,  and  eventually  she  would  always  be  appointed  guardian  in  the 
absence  of  the  father  unless  there  were  doubts  regarding  the  welfare  of  the 
infant  or  unless  the  father  had  appointed  a  testamentary  guardian  under 
the  provisions  of  the  Tenures  Abolition  Act,  1660. 

The  first  modern  legislation  in  England  in  the  field  of  guardianship 
and  custody  was  not  enacted  until  1839,^^  thus  leaving  only  the  common 


iil2Car.  2,  c.  24. 

I2e.g.  Smith  V.  Smith,  (1745)  3  Atk.  304. 

i3Co.  Liu.  886. 

^^Tremain's  Case,  (1719)  1  Strange  167;  Hall  v.  Hall,  (1749)  3  Atk.  721.  At 
common  law,  once  out  of  a  father's  or  guardian's  control,  a  minor  could  be 
restored  only  by  the  issue  of  a  writ  of  habeas  corpus  requiring  the  person  in 
charge  of  the  minor  to  produce  him  and  justify  his  detention.  If  the  child  were 
over  the  age  of  discretion  (fourteen  for  boys  and  sixteen  for  girls)  a  writ  would 
not  issue  to  the  father  or  guardian  as  a  matter  of  right  against  the  wishes  of 
the  minor.  See  R.  v.  Clarke,  Re  Race,  (1857)  7  E.  &  B.  186,  and  R.  v.  Hawes 
ex.  p.  Barford,  (1860)  3  E.  &  E.  332. 

^^Wellesley  v.  Duke  of  Beaufort,  (1827)  2  Russ.  1,  per  Lord  Eldon  at  21:  "The 
Court  must  have  property  in  order  to  exercise  this  jurisdiction  .  .  .  this  court 
has  not  the  means  of  acting,  except  where  it  has  property  to  act  upon."  See  now 
contra  Re  D.[\943]2  All  E.R.  411. 

16/?^  Flynn,  (1848)  2  DeG  &  Sm.  457;  Re  Agar-Ellis,  (1883)  24  Ch.  D.  317. 

l7Pettit,  op.  cit.  supra  n.  6. 

^^Custody  of  Infants  Act,  1839  (Talfourd's  Act),  2  &  3  Vict.,  c.  90.  Under  this 
Act  a  mother  was  given  a  statutory  right  to  apply  for  custody  of  her  minor 
children. 
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law  and  the  Tenures  Abolition  Act  as  the  law  of  the  Province  of  Upper 
Canada  in  1792.19 

Ontario 

In  1827,  in  An  Act  respecting  the  appointment  of  Guardians,'^^  the 
Provincial  Parliament  of  Upper  Canada  provided  that  Judges  of  the 
Provincial  Courts  of  Probate  and  Judges  of  Surrogate  Courts  should,  upon 
the  application  of  an  infant  or  friend  of  an  infant  who  had  no  father  living, 
nor  a  legal  guardian,  appoint  some  suitable  person  or  persons  to  be 
guardian  or  guardians  of  such  infant. 

The  powers,  duties  and  authorities  of  a  guardian  appointed  under  this 
Act  were:  (1)  to  account,  (2)  to  sue  and  defend  on  the  infant's  behalf, 
(3)  to  have  charge  of  the  infant's  estate,  both  real  and  personal,  and  (4) 
to  have  care  of  the  infant's  person  and  education. 

In  1837,  in  An  Act  to  establish  a  Court  of  Chancery, "^^  the  newly- 
established  court  was  given,  inter  alia,  the  same  jurisdiction  as  that  possess- 
ed by  the  Court  of  Chancery  in  England  "in  all  matters  relating  to  infants 
.  .  .  and  their  estates." 

It  was  not  until  1855  that  a  statute  similar  to  Talfourd's  Act^^  was 
passed  in  Upper  Canada,  but  An  Act  to  amend  the  Law  relating  to  the 
Custody  of  Infants'^^  of  that  year  provided  that  a  mother  might  petition 
a  Superior  Court  of  Law  or  Equity  for  an  order  awarding  her  access  to 
any  infant  in  the  sole  custody  of  the  father,  or  for  an  order  awarding  her 
sole  care  and  custody  if  the  infant  were  under  the  age  of  twelve.  The 
legislation  was  not  specific  as  to  the  extent  of  the  mother's  authority  over 
the  child  in  the  event  that  her  petition  was  successful,  but  the  words  used 
seem  to  make  it  clear  that  she  had  no  responsibility  for  the  property  of  the 
chUd.  To  what  extent  she  was  intended  to  assume  the  father's  duties  as 
guardian  of  the  person  of  the  child  must  remain  a  matter  for  speculation, 
although  it  seems  probable  that  she  would  be  entitled  only  to  the  day  to 
day  care  and  control  of  the  child  and  not  to  contest  the  father's  or 
appointed  guardian's  authority  on  important  questions  such  as  the  educa- 
tion of  the  child. 

In  1877  a  mother  was  placed  in  a  more  advantageous  position  in 
relation  to  guardianship.  In  An  Act  to  provide  for  certain  amendments  of 
the  Law'^^  any  Superior  Court  or  Surrogate  Court  was  empowered  to 
appoint  the  mother  of  an  infant  whose  father  was  dead  as  the  infant's 
guardian,  notwithstanding  a  testamentary  disposition  to  the  contrary  by  the 
father,  if  the  appointment  of  the  mother  seemed  just  and  proper.  The 
Courts  could  also  give  effect  to  a  testamentary  disposition  of  guardianship 
by  a  mother  notwithstanding  a  previous  disposition  by  the  father,  wherever 
it  seemed  advisable  in  the  interests  of  the  infant  to  do  so.  Interestingly 


1932  Geo.  3,  c.  1.  (U.C.).  This  reception  statute  of  the  Province  of  Upper  Canada 
provided  that  the  lav^^s  of  England  as  of  October  15,  1792  should  apply  in  the 
Province. 

208  Geo.  4,  c.  6. 

217  William  4,  c.  2,  s.  2. 

22See  n.  18  supra. 

2318  Vict.,  c.  126. 

2440Vict.,c.  8,  s.  31. 
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enough,  however,  the  Act  provided  that  nothing  contained  in  it  should 
detract  from  the  father's  authority  to  determine  the  religious  education  of 
the  child. 

In  1881  the  administration  of  law  and  equity  in  Ontario  merged  by 
virtue  of  The  Ontario  Judicature  Act,^^  and  s.  17(9)  provided  that:  "In 
questions  relating  to  the  custody  and  education  of  infants  the  Rules  of 
Equity  shall  prevail. "^6  The  exact  meaning  of  this  provision,  which  is  still 
part  of  the  law  of  Ontario,^^  remains  obscure.  It  is  reasonable  to  suppose, 
however,  bearing  in  mind  the  time  at  which  it  was  passed,  that  the  provision 
was  designed  to  draw  the  attention  of  courts  to  the  equitable  rule  that  in 
questions  relating  to  who  should  have  physical  care  of  a  child  and  how  the 
child  should  be  educated,  the  common  law  rule  giving  the  father  a  com- 
manding position  should  be  modified  according  to  the  criterion  of  the  best 
interests  of  the  child.^^ 

Following  the  passage  of  similar  legislation  in  England  in  1886,^^ 
An  Act  respecting  the  Guardianship  of  Minors  was  passed  in  Ontario  in 
1887.30  This  Act  contained  two  particularly  novel  provisions. 

First,  the  High  Court  or  Surrogate  Court  was  empowered,  upon  the 
application  of  the  mother  of  an  infant,  to  make  such  order  as  was  thought 
fit  regarding  the  custody  of  the  infant,  and  the  right  of  access  thereto  of 
either  parent,  having  regard  to  the  welfare  of  the  infant,  and  to  the  conduct 
of  the  parents,  and  to  the  wishes  as  well  of  the  mother  as  of  the  father.^i 
Secondly,  the  mother  of  an  infant  was  given  specific  power  to  make  a 
testamentary  disposition  of  guardianship,  and  where  both  parents  were 
dead,  guardians  appointed  by  both  the  father  and  the  mother  were  required 
to  act  jointly.32  Where  a  mother  survived  a  father  she  automatically  became 
a  guardian,  and  was  required  to  act  jointly  with  any  guardian  appointed 
by  the  father.^^ 

The  exact  meaning  of  the  word  "custody"  in  this  statute  is  not  clear. 
It  seems  certain  that  the  common  law  position  of  the  father  as  guardian 
of  the  property  of  the  child  would  not  have  been  altered  by  an  award  of 
custody  in  favour  of  the  mother,  as  so  entrenched  a  rule  could  not  be 
altered  except  by  specific  language.  As  to  the  rights  and  duties  of  the 
father  as  guardian  of  the  person  of  the  child,  one  at  least  remained  with 
him,  namely  the  right  to  determine  the  religious  education  of  his  child.^"* 
Similarly,  the  father's  duty  to  support  his  child  remained.^^  Early  cases  on 
the  father's  right  of  access,  however,  when  an  award  of  custody  had  been 
made  in  favour  of  a  mother,  seem  to  indicate  that  the  father's  right  to 


2544  Vict.,  c.  5. 

26This  provision  was  transferred  to  The  Infants  Act  in  1911,  1  Geo.  5,  c.  35,  s.  4. 

^iThe  Infants  Act,  R.S.O.  1970,  c.  222,  s.  3. 

28/?e  Dickson  Infants  (1888),  12  P.R.  659;  cf  Re  Scarth  (1916),  35  O.L.R.  312. 

29The  Guardianship  of  Infants  Act,  1886,  49  &  50  Vict.,  c.  27. 

3050  Vict.,  c.  21.  A  consolidating  statute.  The  Infants  Act,  R.S.O.   1887,  c.   137, 

was  passed  later  in  the  same  year.  In  this  Act  were  combined  all  the  legislative 

innovations  since  1827  so  far  described. 
3150  Vict.,  c.  21,s.  1(1). 
^Vbid.s.  3(1). 
33/6/J.  s.  2(1). 

347/2^  Infants  Act,  R.S.O.  1887,  c.  137,  s.  22.  See  n.  30  supra. 
3550  Vict.,  c.  21,  s.  1(2);  The  Infants  Act,  R.S.O.  1887,  c.  137,  s.  22. 
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make  any  decision  affecting  the  child's  upbringing  and  conduct  was  severed 
ahnost  entirely.^^ 

Until  1902  the  father's  right  to  appoint  a  testamentary  guardian  arose 
from  the  Tenures  Abolition  Act,  1660^'^  under  the  received  law  of  the 
Province.  In  1902,  however,  this  Act  was  repealed  by  An  Act  respecting 
the  Imperial  Statutes  relating  to  property  and  civil  rights  incorporated  into 
the  Statute  Law  of  Ontario, ^^  and  became  part  of  An  Act  respecting 
InjantsP 

The  Infants  Act^^  was  revised  again  in  1911,  but  no  major  changes 
were  effected  by  it. 

In  1923  An  Act  to  amend  The  Infants  Act^^  was  passed,  and  it  was 
at  this  point  that  the  statute  law  of  guardianship  and  custody  assumed  sub- 
stantially the  form  in  which  it  appears  today.  First,  a  father  was  given  a 
right  to  apply  to  the  Supreme  Court  or  Surrogate  Court  for  the  custody  of 
or  access  to  his  child.'^^  Secondly,  the  power  of  a  father  or  mother  to  make 
testamentary  dispositions  of  guardianship  was  apparently  removed.'^^ 
Thirdly,  and  most  importantly,  a  declaratory  provision  was  enacted  to  the 
effect  that: 

Unless  otherwise  ordered  by  the  Court,  and  subject  to  the  pro- 
visions of  this  Act,  the  father  and  mother  of  an  infant  shall  be  joint 
guardians  and  shall  be  equally  entitled  to  the  custody,  control  and 
education  of  such  infant.'^'^ 

Fourthly,  parents  living  apart  were  expressly  empowered  to  enter  into  a 
written  agreement  as  to  which  parent  should  have  "the  custody,  control 
and  education"  of  their  children.'^^ 

Since  1923  the  provisions  of  The  Infants  Act^^  have  remained  sub- 
stantially unchanged  except  for  an  amendment  in  1947'^'7  which  provided 
that  an  application  for  the  right  to  custody,  control  and  education  in  the 
Surrogate  Court  might  be  removed  to  the  Supreme  Court  if  an  action  for 
custody,  alimony,  dissolution  of  marriage  or  annulment  of  marriage  were 
pending  between  the  father  and  mother  in  the  Supreme  Court. 


^^Fitchett  V.  Fitchett  (1913),  4  O.W.N.  844;  Re  Walker  (1923),  25  O.W^.N.  268. 

37l2Car2,  c.  24. 

382  Edw.  7,  c.  13  (printed  in  R.S.O.  1897,  Vol.  III). 

39R.S.O.  1897,  c.  340,  s.  2. 

401  Geo.  5,  c.  35. 

4113  &  14  Geo  5,  c.  33. 

42/Z)/J.  s.  2(1). 

^^Ibid.  s.  2(2),  s.  6.  Whether  the  power  was  removed  effectively  has  been  the 
subject  of  judicial  debate.  In  Re  Doyle,  [1943]  O.W.N.  119,  it  was  held  by 
Livermore,  Surr.  Ct.  J.  that  the  power  disappeared  in  1923.  In  Re  McPherson 
Estate,  [1945]  O.W.N.  533,  however,  Lennox,  Assistant  Master,  held  on  a  con- 
struction of  two  statutory  provisions,  one  in  The  Wills  Act,  the  other  in  The 
Infants  Act,  that  the  power  still  remains.  See  p.  106,  infra. 

4413  &  14  Geo.  5,  c.  33,  s.  3. 

^bid. 

46NOW  R.S.O.  1970,  c.  222. 

47r/ze  Infants  Amendment  Act,  1947,  S.O.  1947,  c.  50,  s.  1. 
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Other  Statutes  Concerning  Guardianship  of  the  Person 
(Custody) 

The  Infants  Act  is  not  the  only  statute  in  force  in  Ontario  relating  to 
the  custody  of  children. 

In  1931,  the  year  after  jurisdiction  to  grant  divorce  was  given  to  the 
Supreme  Court  of  Ontario  by  The  Divorce  Act  (Ontario), '^^  The  Matrimonial 
Causes  Act^^  was  passed  in  Ontario  and  section  6(1)  empowered  the 
Supreme  Court,  in  any  action  for  divorce,  "to  make  such  provision  as 
appears  just  with  regard  to  the  custody,  .  .  education  of  the  children  of  the 
marriage."  In  1968  the  Divorce  Act^^  superseded  this  part  of  The  Matri- 
monial Causes  Act  and  provided  that  upon  granting  a  decree  nisi  of  divorce 
the  court  might  make  "an  order  providing  for  the  custody,  care  and  up- 
bringing of  the  children  of  the  marriage. "^^ 

It  is  our  submission  that  in  view  of  the  wording  of  both  section  2  of 
The  Infants  Act,^^  which  speaks  of  "the  custody,  control  and  education"  of 
a  minor,  and  section  ll(l)(c)  of  the  Divorce  Act,  which,  as  we  have 
noted,  speaks  of  "the  custody,  care  and  upbringing"  of  the  children  of  a 
marriage,  the  respective  legislatures  had  in  mind  the  complete  severing  of 
one  parent's  rights  to  the  guardianship  of  the  person  of  a  child  when  an 
award  of  "custody"  is  made  to  the  other.  In  other  words,  the  parent, 
though  he  may  continue  to  be  required  to  support  the  child,  is  deprived 
of  all  decision-making  power  concerning  the  child.  This  view  is  supported 
by  judicial  decisions  in  situations  where  one  parent  has  sought  access  to  a 
child  under  the  care  of  the  other  by  virtue  of  an  award  of  "custody".  In 
Gubody  v.  Gubody^^  it  was  held  that  where  a  mother  had  been  awarded 
custody  of  a  child,  the  father,  in  being  granted  access,  was  to  have  the 
contact  only  of  "a  person  who  visits  her,  who  spends  some  time  with  her, 
but  who  cannot  change  or  alter  her  mode  of  life  or  have  any  general  direc- 
tion of  the  child's  conduct.  That  is  a  matter  for  custody.  .  .  ."In  Benolt  v. 
Benolt^^  it  was  held,  in  considering  a  father's  right  of  access  to  his  children 
who  were  in  the  custody  of  the  mother  by  virtue  of  an  order  made  under 
The  Deserted  Wives'  and  Children's  Maintenance  Act,^^  that  "custody" 
involves  "the  full  responsibility  and  control  for  providing  physical  nurture 
as  well  as  mental  and  emotional  nurture  of  children  for  providing  physical 
care,  educational  training  and  guidance  in  all  matters  that  are  considered 
of  importance  in  the  healthy  rearing  of  a  child."  Accordingly,  although  the 
father  was  permitted  to  have  access  to  the  children,  he  was  forbidden  to 
discuss  religious  matters  with  them.  This  case,  although  decided  under  The 
Deserted  Wives'  and  Children's  Maintenance  Act,  raises  an  interesting 
point  concerning  a  father's  right  to  direct  the  religious  education  of  his 
child.  The  Infants  Act  still  contains,  in  section  24,  the  provision  which 
implies  that  a  father  may  retain  his  authority  over  the  religious  education 


48S.C.  1930,  c.  14,  s.  1. 

49S.O.  1931,  c.  25. 

50S.C.  1968,  c.  24,  s.  ll(l)(c). 

51R.S.C.  1970,  c.  D-8,  s.  ll(l)(c). 

52R.S.O.  1970,  c.  222. 

53[1955]  4  D.L.R.  693,  697  (Ont.  S.C). 

54(1972),  6  R.F.L.  180  (Ont.  Prov.  C). 

55R.S.O.  1970,  c.  128,  s.  3(3), 


94 

of  his  child,  even  though  an  award  of  custody  has  been  made  in  favour  of 
the  mother.  Read  literally,  this  provision  would  tend  to  disprove  our 
thesis  that  an  award  of  custody  transfers  guardianship  of  the  person  of  a 
child  from  both  parents  to  one.  It  has  been  said,  however,  with  the  highest 
authority,  that: 

The  effect  of  this  section,  no  doubt,  is  that  none  of  the  provisions 
of  [The  Infants  Act]  shall  be  deemed  to  alter  whatever  authority  the 
father  may  otherwise  by  law  possess  as  to  the  religious  faith  in  which 
his  child  is  to  be  educated.  This  authority,  however  wide  it  may  have 
been  at  common  law,  must  now  be  measured  by  the  rules  of  equity, 
which  .  .  .  recognize  the  welfare  of  the  child  as  the  predominant  con- 
sideration. If  the  general  welfare  of  the  child  requires  that  the  father's 
rights  in  respect  of  religious  faith  in  which  his  offspring  is  to  be 
reared,  should  be  suspended  or  superseded,  the  courts  in  the  exercise 
of  their  equitable  jurisdiction  have  undoubted  power  to  override 
them,  ...  56  [Emphasis  added] 

In  cases,  therefore,  where  parents  are  living  apart  and  there  are  disputes 
involving  the  religious  education  of  a  child,  while  the  power  to  make  a 
decision  residing  in  the  father  is  not  necessarily  transferred  to  the  mother 
by  an  award  of  custody  in  her  favour,  it  is  removed  from  the  father  and 
placed  with  the  courts. 

One  right,  normally  considered  to  be  part  of  the  rights  of  guardian- 
ship of  the  person  of  a  child,  is  not  automatically  transferred  from  a  father 
to  a  mother  on  an  award  of  custody.  The  Marriage  Act^'^  provides  that 
even  if  parents  are  living  apart,  the  consent  of  a  father  to  the  marriage 
of  his  child  is  required  if  the  father  is  contributing  to  the  support  of  that 
child.  We  have  already  recommended,  however,  that  where  parents  are 
divorced  or  are  legally  separated  or  separated  under  a  separation  agree- 
ment, the  right  to  consent  to  marriage  should  rest  with  "the  parent  or  other 
person  who  has  legal  custody.  "^^ 

We  have  already  made  indirect  reference  to  another  statute  which 
touches  directly  on  the  matter  of  custody.  Section  3(3)  of  The  Deserted 
Wives'  and  Children's  Maintenance  Act^^  provides  that  where  a  father 
has  been  ordered  under  the  Act  to  support  his  child  a  judge  may: 

.  .  .  make  provision  as  to  the  custody  of  the  child  and  the  right 
of  access  thereto  of  any  person,  or  of  either  parent,  having  regard 
to  the  welfare  of  the  child  and  to  the  conduct  of  the  parent  or  person 
and  to  the  wishes  of  the  mother  as  well  as  of  the  father,  and  may  at 
any  time  alter,  vary  or  discharge  any  provision  so  made. 

This  provision  does,  of  course,  differ  from  other  statutes  relating  to 
custody  inasmuch  as  it  refers  only  to  custody  and  does  not  mention  such 


56Z)e  Laurier  v.  Jackson,  [1934]  S.C.R.  149,  153;  accord  Re  Smith,  [1952]  O.W.N. 

286;  Gauciv.  Gauci,  [1973]  1  O.R.  393. 
57R.S.O.  1970,  c.  261,  s.  7(2). 
580ntario  Law  Reform  Commission,  2  Report  on  Family  Law,  Marriage  51-53 

(1970). 
59R.S.O.  1970,  c.  128. 


95 

other  words  as  "care",  "control",  "education"  or  "upbringing".  Nonethe- 
less, the  case  of  Benoit  v.  Benoit^  makes  it  plain  that  the  Provincial  Courts 
(Family  Division)  do  not  have  a  narrower  conception  of  the  meaning  of 
^'custody"  than  do  other  Ontario  courts. 

A  further  statute  relating  to  guardianship  and  custody  in  Ontario  is 
The  Child  Welfare  Act.^^  We  have  already  devoted  other  chapters  to  the 
law  of  adoption^2  ^nd  to  the  law  of  the  protection  and  care  of  neglected 
children,^3  5^^-  \^  \^  worthwhile  putting  these  matters  in  perspective  in 
relation  to  the  concepts  of  guardianship  and  custody.  Section  83  of  the 
Act  makes  it  clear  that  on  the  making  of  an  adoption  order  the  adoptive 
parents  become  the  joint  guardians  of  the  child  and  are  equally  entitled 
to  its  custody,  control  and  education.  Where  an  order  of  temporary  ward- 
ship is  made  under  section  26(b),  the  Children's  Aid  Society  has  and 
shall  assume  all  the  rights  and  responsibilities  of  a  legal  guardian  of  the 
ward  for  the  purpose  of  its  care,  custody  and  control. ^"^  Similarly,  where 
an  order  of  Crown  wardship  is  made  under  section  26(c),  the  Crown  has 
and  shall  assume  all  the  rights  and  responsibilities  of  a  legal  guardian  of 
the  ward  for  the  purpose  of  his  care,  custody  and  control.^^  These  powers, 
duties  and  obhgations  may  be  exercised  and  discharged  by  the  Children's 
Aid  Society  having  the  care  of  the  ward.^^ 

It  seems  clear,  reading  the  words  "care,  custody  and  control"  in  the 
context  of  other  statutes  which  we  have  examined  in  the  previous  pages, 
that  neither  a  Children's  Aid  Society  nor  the  Crown,  acting  as  guardians 
under  the  provisions  of  sections  33  and  34  of  The  Child  Welfare  Act, 
are  charged  with  the  responsibility  of  administering  the  property  of  the 
child,  although  this  has  never  been  specifically  decided.  Guardianship  of 
the  property  would  appear  to  remain  with  the  natural  guardians,  namely 
the  parents,  or  with  a  guardian  appointed  by  a  court  under  the  provisions 
of  The  Infants  Act.^'' 

Lastly  it  is  necessary  to  refer  to  The  Training  Schools  Act^^  which 
provides  that  where  a  child  is  admitted  to  a  training  school,  the  Super- 
intendent may  exercise  the  rights  and  duties  of  a  guardian  for  the  purpose 
of  the  care,  custody  and  control  of  the  child.  Section  17(2)  of  the  Act 
provides  that  during  the  period  that  a  child  is  a  ward  of  a  training  school, 
the  rights  and  duties  of  the  child's  parent  or  any  other  guardian  in  respect 
of  the  care,  custody  and  control  of  the  child  are  suspended  (thus  giving 
rise  to  the  implication  that  the  Superintendent  does  not  become  the 
guardian  of  the  property  of  the  child) . 


60(1972),  6  R.F.L.  180. 

6IR.S.O.   1970,  c.  64. 

62Ch.  II  supra. 

63Ch.  Ill  supra. 

^^The  Child  Welfare  Act,  R.S.O.  1970,  c.  64,  s.  34. 

65//>/W.  s.  33(1). 

67R.S.O.  1970,  c.  222,  s.  16. 

^SR.S.O.   1970,  c.  467,  s.  17(1).  It  should  also  be  noted  that  changes  in  custody 
may  be  effected  under  the  Juvenile  Delinquents  Act,  R.S.C.   1970,  c.  J-3,  s.  20. 
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THE  RIGHTS  AND  RESPONSIBILITIES  OF  THE  GUARDIAN  OF 
PROPERTY 

By  reason  of  section  2  (1)  of  The  Infants  Act  we  include  the  parents 
of  a  child,  as  joint  guardians  of  a  child,  in  the  term  "guardian"  when  we 
refer  to  that  office  in  this  Part. 

Section  20  of  The  Infants  Act  provides  in  part  that: 

Unless  where  the  authority  of  a  guardian  appointed  or  con- 
stituted by  virtue  of  this  Act  is  otherwise  limited,  the  guardian  so 
appointed  or  constituted  during  the  continuance  of  his  guardianship, 

(a)  has  authority  to  act  for  and  on  behalf  of  the  infant;  and 

(b)  has  the  charge  and  management  of  his  estate,  real  and  per- 
sonal, .... 

Section  17  of  The  Infants  Act  imposes  the  duty  to  account,  when 
a  ward  attains  the  age  of  eighteen  years,^^  upon  a  guardian  appointed  by 
a  court,  and  the  duty  to  file  a  bond  with  the  court  for  the  purpose  of 
ensuring  the  performance  of  his  duties. 

On  its  face  this  would  seem  to  place  an  onerous  burden  on  the 
guardian,  but  the  substance  of  the  responsibility  bears  examination.  In 
Collins  V.  Martin'^^  it  was  held  by  Wilson  J.  that  in  Ontario: 

.  .  .  the  guardian  has  not  the  rights,  power  and  estate  in  the 
ward's  property,  real  or  personal,  which  the  guardian  in  socage  or 
the  testamentary  guardian  in  England  has  —  that  he  is  here  more  in 
the  nature  of  an  agent,  bailiff,  or  receiver,  as  respects  the  ward's 
estate;  and  that  he  has  not  the  right  or  power  legally  to  demise  in 
his  own  name  the  ward's  lands,  because  the  legal  estate,  right  and 
title  to  all  such  property  are  vested  in  the  infant,  and  are  not  by  the 
letters  of  guardianship  transferred  to  the  guardian  during  his  tenure 
of  office. 

Apart  from  the  inherently  limited  nature  of  the  powers  of  the 
guardian  of  property,  his  position  has  been  subjected  to  many  statutory 
inroads. 

First,  in  the  matter  of  real  property  and  leases  vested  in  a  minor 
it  is  the  Supreme  Court,  rather  than  the  guardian,  which  must  approve 
virtually  all  dealings  in  the  property  on  behalf  of  the  infant.  The  Court's 
approval  must  be  sought  for  sales,  mortgages,  leases  or  other  dispositions, 
and  approval  will  be  granted  only  where  the  disposition  is  in  the  minor's 
interest  or  where  it  is  necessary  or  proper  for  his  maintenance  or  edu- 
cation."^!  Similarly  it  is  the  Supreme  Court  which  must  approve  the  sur- 
render of  any  lease  to  which  a  minor  is  entitled,  the  acceptance  of  a  new 


69T/2e  Age  of  Majority  and  Accountability  Act,  1971,  S.O.  1971,  c.  98,  s.  4(1). 
70(1877)    41    U.C.Q.B.    602,    607.    See   also  Kinsey   v.   Newcombe    (1866),    17 

U.C.C.P.  99;  Re  Rennie  Infants  (1913),  15  D.L.R.  838. 
l^The  Infants  Act,  R.S.O.  1970,  c.  222,  s.  4(1). 
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lease  in  lieu  thereof, "^^  tj^g  renewal  of  a  lease,'^^  ^nd  the  Court  must  also 
consent  to  the  assignment  of  a  lease  by  a  minor."^^ 

Secondly,  The  Trustee  Acf^  provides  that  where,  on  the  passing  of 
the  final  accounts  of  a  personal  representative,  a  guardian  or  a  trustee  by 
the  judge  of  a  surrogate  court,  there  is  found  to  be  in  the  hands  of  such 
personal  representative,  guardian  or  trustee  any  money  belonging  to, 
among  other  persons,  an  infant,  it  is  the  duty  of  such  personal  representa- 
tive, guardian  or  trustee  to  pay  the  money  into  the  Supreme  Court  to  the 
credit  of  the  person  who  is  entitled  to  it. 

Thirdly,  Rule  92  of  the  Rules  of  Practice  and  Procedure'^^  provides 
that  an  infant  may  sue  or  counterclaim  by  his  next  friend,  and  may  defend 
by  his  guardian  appointed  for  that  purpose  or  by  the  Official  Guardian, 
as  the  case  may  be.  While  the  guardian  of  a  child  may  be  appointed  as 
next  friend  or  guardian  ad  litem,  he  is  not  obliged  to  apply  and  will  not 
necessarily  be  appointed  if  he  does. 

In  sum,  whatever  may  have  been  the  functions  of  the  guardian  of  a 
minor's  property  in  the  past,  they  have  to  a  large  extent  been  assumed 
by  the  Supreme  Court,  the  Official  Guardian,  trustees,  and  personal 
representatives  of  testators,  and  we  cannot  regard  the  role  of  the  guardian 
of  property  as  a  particularly  important  or  taxing  one. 

THE  RIGHTS  AND  RESPONSIBILITIES  OF  THE  GUARDIAN  OF 
THE  PERSON 

Section  20  of  The  Infants  Act  sets  out  in  general  terms  the  ambit  of 
the  rights  and  responsibilities  of  the  guardian  of  a  minor's  person.  It  pro- 
vides in  part  that: 

Unless  where  the  authority  of  a  guardian  appointed  or  con- 
stituted by  virtue  of  this  Act  is  otherwise  limited,  the  guardian  so 
appointed  or  constituted  during  the  continuance  of  his  guardian- 
ship, .  .  . 

(b)  has  .  .  .  the  custody  of  his  person  and  the  care  of  his  education. "^"^ 

There  are,  however,  certain  rules  of  common  law  and  a  number  of 
statutory  provisions  which  are  more  specific.  Broadly  outlined  they  relate 
to  (i)  the  support  and  care  of  a  minor,  (ii)  education  and  (iii)  consents. 
Before  enlarging  upon  these  we  should  point  out  that  some  few  rights 
and  responsibilities  reside  in  a  parent  qua  parent  rather  than  qua  guardian 
of  the  person*^^  but  for  the  most  part  there  is  little  distinction  to  be  made 


'JVbid.  s.  5. 

inbid.  s.  6. 

i^Ibid.  s.  9. 

75R.S.O.  1970,  c.  470,  s.  36(4). 

76R.R.O.   1970,  Reg.  545. 

77Tlie  right  to  custody  in  the  sense  of  physical  control  is  probably  not  enforceable 
by  means  of  a  writ  of  habeas  corpus  against  any  other  person  having  control 
of  the  minor  when  the  minor  has  reached  years  of  discretion — sixteen  in  the 
case  of  girls  and  fourteen  in  the  case  of  boys.  Hewer  v.  Brxant,  [1969]  All 
E.R.  578. 

78e.g.  obligations  under  The  Children's  Maintenance  Act,  R.S.O.  1970,  c.  67  and 
The  Dependant's  Relief  Act,  R.S.O.  1970,  c.  126. 
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between  the  legal  position  of  a  parent  in  relation  to  his  child  and  the 
position  of  a  guardian  who  is  not  a  parent. 

Support  and  Care 

The  Criminal  Code  places  a  duty  on  a  parent  or  guardian  to  supply 
the  necessaries  of  life  to  a  child  under  the  age  of  sixteen  years7^  A  similar 
duty  is  imposed  by  The  Child  Welfare  Act.^^ 

A  parent  or  guardian  of  a  child  is  guilty  of  an  offence  if  he  causes 
the  child  to  be  lodged,  boarded  or  cared  for  in  a  children's  boarding  home 
which  is  not  registered  under  The  Children's  Boarding  Homes  Act}^  He 
must  also  remove  the  child  from  a  children's  mental  health  centre  when 
the  licence  of  the  centre  is  revoked.  ^^  He  is  guilty  of  an  offence  if  he 
consents  to  the  employment  of  the  child  aged  under  fifteen  in  an  industrial 
establishment  as  defined  by  The  Industrial  Safety  ActP 

A  parent  or  guardian  of  a  child  may  receive  benefits  under  The 
Family  Benefits  Act  by  virtue  of  being  in  loco  parentis  to  a  dependant 
child.^"*  By  reason  of  the  same  relationship  he  may  maintain  an  action 
under  The  Fatal  Accidents  Act  where  the  child  has  been  fatally  injured 
by  a  third  party^^  For  again  the  same  reason  he  may  receive  benefits  under 
The  Workmen's  Compensation  Act  where  the  chUd  has  been  injured  in 
the  course  of  his  employment. ^^ 

A  parent  or  guardian  may  transmit  property  to  a  child  at  a  lower 
rate  of  succession  duty  by  virtue  of  being  in  loco  parentis  to  the  child.^'^ 

Education 

In  addition  to  the  statutory  duty  to  send  a  child  to  school  until  he  is 
sixteen,^^  a  guardian  of  a  child  is  under  a  duty  at  common  law  to  educate 
the  child  in  a  manner  suitable  to  his  station.  Although  the  cases  offer  no 
specific  guidance  beyond  the  enunciation  of  the  principle,  it  is  generally 
taken  to  mean  to  the  greatest  extent  the  resources  of  the  ward's  property 
and  his  inclination  and  intelligence  allow.^^ 

Consents 

It  is  the  right  and  responsibility  of  a  parent  or  guardian  to  give  con- 
sents to  certain  courses  of  conduct  involving  a  child. 


79R.S.C.  1970,  C-34,  s.  194. 

80R.S.O.  1970,  c.  64,  s.  40. 

81R.S.O.  1970,  c.  65,  s.  10. 

^^The  Children's  Mental  Health  Centres  Act,  R.S.O.  1970,  c.  68,  s.  16(1). 

83R.S.O.  1970,  c.  220,  ss.  1(h),  24(3). 

84R.S.O.  1970,  c.  157,  ss.  1(e),  8. 

85R.S.O.  1970,  c.  164,  ss.  1,  3. 

86R.S.O.  1970,  c.  505,  s.  1(1)  (r).  He  is  also  authorized  to  make  an  election  oir 

behalf  of  his  ward  under  s.  8(7)  of  the  Act,  as  amended  by  The  Age  of  Majority 

and  Accountability  Act,  1971,  S.O.  1971,  c.  98,  s.  4(1). 
8737ze  Succession  Duty  Act,  R.S.O.  1970,  c.  449,  ss.  1(d),  7(1). 
^^The  Schools  Administration  Act,  R.S.O.   1970,  c.  424,  ss.  2,  6,   14.  See  also 

The  Children's  Maintenance  Act,  R.S.O.  1970,  c.  67,  s.  1,  as  amended  by  The 

Age  of  Majority  and  Accountability  Act,  1971,  S.O.  1971,  c.  98,  s.  18(2). 
89/?e  Rundle  (1914),  32  O.L.R.  312. 
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A  parent  or  guardian  must  sign  a  contract  of  apprenticeship  where 
the  child  is  under  eighteen.^^  Similarly,  a  person  under  eighteen  may  not 
be  enrolled  in  the  Canadian  Forces  without  the  consent  of  a  parent  or 
guardian. ^1 

The  consent  of  a  parent  or  guardian  is  required  for  the  marriage  of  a 
child  under  eighteen. ^^  The  common  law^^  requires  that  a  parent  or 
guardian  consent  to  the  administration  of  medical  treatment  to  a  child.^"* 

Miscellaneous 

There  are  certain  miscellaneous  statutory  provisions  concerning  the 
relationship  between  a  parent  or  guardian  and  a  child. 

A  parent  or  guardian  is  responsible  for  the  compliance  by  a  child 
under  sixteen  years  of  age  with  notices,  orders  or  directions  issued  under 
The  Venereal  Diseases  Prevention  Act.^^ 

Under  the  Juvenile  Delinquents  Act  a  parent  or  guardian  is  entitled 
to  receive  notice  of  a  hearing  concerning  the  delinquency  of  the  child.^^ 
If  he  is  served,  he  may  guarantee  the  child's  appearance  in  order  to  avoid 
the  necessity  of  detaining  the  child.^'^  If  the  court  is  of  the  opinion  that  the 
parent  or  guardian  failed  to  exercise  care  in  preventing  a  delinquency  he 
may  be  ordered  to  pay  any  fine  imposed  on  the  child,^^  and  the  parent 
or  guardian  is  guilty  of  an  offence  if  he  knowingly  neglects  to  prevent  a 
child  from  committing  a  delinquent  act.^^ 

In  addition  to  those  outlined  above  a  parent  or  guardian  has  certain 
rights  and  responsibilities  under  The  Child  Welfare  Act.  These  have  been 
discussed  at  length  in  previous  chapters  on  children  born  outside  marriage, 
adoption,  and  the  protection  and  care  of  neglected  children. 

CHANGES  IN,  AND  TERMINATION  OF,  GUARDIANSHIP 

As  we  have  already  pointed  out,  section  2(1)  of  The  Infants  Act 
provides  that  the  father  and  mother  of  an  infant  are  joint  guardians  and 
are  equally  entitled  to  the  custody,  control  and  education  of  the  infant. 
They  are,  in  other  words,  jointly  constituted  as  guardians  of  the  property 


^^The  Apprenticeship  and  Tradesmen's  Qualification  Act,  R.S.O.  1970,  c.  24,  s.  3, 
as  amended  by  The  Age  of  Majority  and  Accountability  Act,  1971,  S.O.  1971, 
c.  98,  s.  4(1). 

9Wational  Defence  Act,  R.S.C.  1970,  c.  N-4,  s.  20(3). 

92The  Marriage  Act,  R.S.O.  1970,  c.  261,  s.  7.  See  also  Ontario  Law  Reform 
Commission,  2  Report  on  Family  Law,  Marriage,  51-53  (1970). 

93See  Johnston  v.  Wellesley  Hospital,  [1971]  2  O.R.  103. 

94There  is  much  confusion  surrounding  the  age,  if  any,  at  which  a  minor  may 
himself  legally  consent  to  medical  treatment.  Cf.  Johnston  v.  Wellesley  Hospital, 
ibid,  and  s.  49  of  Regulations  made  under  The  Public  Hospitals  Act,  R.R.O. 
1970,  Reg.  729. 

95R.S.O.  1970,  c.  479,  s.  21. 

96/?.5'.C.  1970,  c.  J-3,  s.  10. 

97/^,W.  s.   14(2). 

^^bid.  s.  22(1). 

99lbid.  s.  33(2). 
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and  person  of  a  child.  ^^^  These  relationships  may  be  severed,  however, 
and  in  this  section  we  summarise  the  legal  circumstances  in  and  under 
which  changes  in  guardianship  may  take  place. 

(a)  The  Attainment  of  Majority 

All  rights  and  responsibilities  of  guardianship  of  both  property  and 
person  terminate  upon  a  child's  attaining  majority  at  the  age  of  eighteen. ^^^ 

(b)  Marriage 

The  law  is  by  no  means  clear  whether  guardianship  of  property  or 
person  terminates  upon  marriage.  Very  old  cases  suggest  that  in  the  case 
of  a  male,  guardianship  of  his  property  does  terminate  but  that  guardian- 
ship of  his  person  does  not.  In  the  case  of  a  female  it  appears  that  her 
marriage  does  not  terminate  a  court  appointed  guardianship  of  either  her 
property  or  person,  but  that  in  the  case  of  a  testamentary  guardianship, 
only  guardianship  of  her  property  survives.^^^ 

We  are  of  the  view  that  marriage  ought  to  terminate  guardianship  of 
both  property  and  person,  bearing  in  mind  our  recommendation  in  an- 
other Report^^3  that  the  age  of  free  marriage  be  fixed  to  coincide  with 
the  age  of  majority.  In  that  Report  we  also  recommended  that  females  be 
permitted  to  marry,  on  the  consent  of  persons  responsible  for  them,  at 
sixteen,  and  it  may  be  suggested  that  guardianship  ought  not  to  terminate 
on  marriage  in  these  cases.  We  remain  of  the  opinion  that  it  should.  First, 
the  consent  to  such  a  marriage  must  be  given  in  most  cases  by  the  very 
person  whose  responsibilities  will  terminate. ^^'*  Secondly,  as  to  guardian- 
ship of  property,  we  have  already  demonstrated  that  the  former  functions 
of  the  guardian  of  property  are  attenuated  and  are  now  almost  always 
exercised  by  the  Supreme  Court,  the  Official  Guardian,  trustees,  or  per- 
sonal representatives  of  a  testator.  We  do  not  think,  therefore,  that  the 
married  female  under  eighteen  would  lack,  without  a  guardian,  adequate 
protection  of  whatever  property  she  might  have.  Thirdly,  most  respon- 
sibilities of  a  guardian  of  the  person  cease,  in  any  event,  at  sixteen.  The 
right  to  physical  control  may  not  be  enforced, ^^^  the  statutory  duty  to 
educate  ceases,^^^  and  the  duty  to  support  also  ceases. ^^"^ 

(c)  Death 

Guardianship  is,  of  course,  terminated  by  the  death  of  either  the 
guardian  or  the  minor.  Where  one  of  joint  guardians  dies,  the  survivor  is 
entitled  to  act  unless  he  holds  office  by  court  appointment.  ^^^ 


lOOThe  position  is  more  complicated  where  children  born  outside  marriage  are 
concerned,  and  we  refer  to  this  in  more  detail  at  106  et  seq.  and  119  et  seq. 
infra. 

i^^The  Age  of  Majority  and  Accountability  Act,  1971,  S.O.  1971,  c.  98,  s.  1. 

^oiMindes  v.  Mindes,  (1748)  1  Ves.  Sen.  89;  Roach  v.  Swan,  (1748)  1  Ves.  Sen. 
157. 

l03Ontario  Law  Reform  Commission,  2  Report  on  Family  Law,  Marriage  (1970). 

^mbid.  See  also  The  Marriage  Act,  R.S.O.  1970,  c.  261,  s.  7. 

l05See  n.  77  supra. 

l06See  n.  88  supra. 

l07See  nn.  79  and  80  supra. 

^OSBeadihaw  v.  Beadshaw,  (1826)  1  Russ.  528. 
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In  the  event  of  a  minor's  being  without  a  guardian  (by  reason  of  the 
death  of  the  guardian  or  otherwise),  the  Surrogate  Court  of  the  jurisdic- 
tion where  the  infant  resides  may  appoint  some  "suitable  and  discreet 
person  or  persons"  to  be  guardian  or  guardians  of  the  minor. ^^^  If  the 
minor  is  fourteen  years  of  age  an  appointment  may  not  be  made  without 
his  consent  without  proof  of  twenty  days  pubUc  notice  of  the  appHcation 
in  a  newspaper  published  in  the  county  or  district  of  the  Surrogate  Court 
in  which  the  application  is  made.^^^ 

(d)  Resignation 

Section  18(2)  of  The  Infants  Act  provides  that  a  guardian  may,  by 
leave  of  the  court,  resign  his  office  upon  such  terms  and  conditions  as  are 
considered  just. 

(e)  Removal  by  the  Court 

(i)       REMOVAL  UNDER  SECTION  18  OF  THE  INFANTS  ACT 

Section  18(1)  of  The  Infants  Act  provides  that: 

Testamentary  guardians  and  guardians  appointed  or 
constituted  by  virtue  of  this  Act  are  removable  by  the 
Supreme  Court  or  by  the  surrogate  court  for  the  same 
causes  for  which  trustees  are  removable. 

(ii)       REMOVAL  BY  "CUSTODY  ORDER" 

By  virtue  of  a  "custody  order"  made  under  various  statutes,  a  parent 
can  be  deprived  of  his  or  her  right  to  the  guardianship  of  the  person  of  a 
child. 

a.    The  Infants  Act 

Section  1(1)  of  The  Infants  Act  provides  in  part  that: 

The  court,  upon  the  application  of  the  father  or  mother  of  an 
infant,  who  may  apply  without  a  next  friend,  may  make  such  order 
as  the  court  sees  fit  regarding  the  custody  of  the  infant  and  the  right 
of  access  thereto  of  either  parent,  having  regard  to  the  welfare  of  the 
infant,  and  to  the  conduct  of  the  parents,  and  to  the  wishes  as  well 
of  the  mother  as  of  the  father. . .  . 

-  Disputes  Between  Parents 

Until  1887  courts  in  Ontario  generally  adhered  to  the  common  law 
rule,  in  custody  disputes,  that  the  father  of  a  child  had  a  predominant 
right  to  custody.^  11  He  would  lose  the  right  only  where  he  misconducted 
himself  to  such  an  extent  that  the  child  would  be  endangered. ^^^ 


^^^The  Infants  Act,  R.S.O.  1970,  c.  222,  s.  16.  An  appointment  may  also  be  made 
by  the  Surrogate  Court  of  the  jurisdiction  where  a  friend  of  the  minor,  who 
may  apply  on  the  minor's  behalf,  resides. 

lH/?e  Allen  (1871),  31  U.C.Q.B.  458. 
112/^.  V.  Baxter  (1846),  2  U.C.Q.B.  370. 
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In  1887,  however,  with  the  passage  ot  An  Act  respecting  the 
Guardianship  of  Minors^^^  the  father  and  mother  were  placed  in  equal 
positions  as  potential  custodians,^ ^"^  although  in  some  decisions  a  prefer- 
ence was  still  given  the  father  by  virtue  only  of  his  paternal  position. ^^^ 
In  1923  any  possible  reason  for  continuing  to  prefer  the  father  was 
removed  by  An  Act  to  amend  The  Infants  Act^^^  which  specifically  de- 
clared both  parents  to  be  entitled  equally  to  "the  custody,  control  and 
education"  of  a  child. ^^"^ 

It  is  now  clear  that  the  courts,  in  considering  the  rival  claims  of 
parents  to  custody,  express  the  view  that  they  are  guided  only  by  the 
best  interests  and  welfare  of  the  child. ^^^ 

The  factors  which  courts  take  into  account  in  assessing  what  the 
best  interests  and  welfare  of  a  child  require  are  manifold  and  varied,  and 
it  is  difficult  to  isolate  recognizable  trends  in  the  jurisprudence. ^^^  Perhaps 
the  most  comprehensive  recent  judicial  statement  of  the  approach  taken  in 
Ontario  courts  appears  in  Nielsen  v.  Nielsen^'^^  in  which  Galligan  J.  said: 

In  determining  the  issue  of  custody  of  children,  the  paramount 
consideration  is  the  welfare  of  the  children.  There  are  a  number  of 
subsidiary  matters  that  can  be  considered  by  the  Court  in  arriving  at 
a  decision  as  to  what  is  best  for  the  welfare  of  the  children. 

In  naming  these  considerations  Galhgan  J.  adopted  the  statement  of  Beck 
J.  A.  in  O'Leary  v.  O'Leary.^^^ 

The  paramount  consideration  is  the  welfare  of  the  children; 
subsidiary  to  this  and  as  a  means  of  arriving  at  the  best  answer  to 
that  question  are  conduct  of  the  respective  parents,  the  wishes  of  the 
mother  as  well  as  the  father,  the  ages  and  sexes  of  the  children,  the 
proposals  of  each  parent  for  the  maintenance  and  education  of  the 
children;  their  station  and  aptitudes  and  prospects  in  Hfe;  the  pecun- 
iary circumstances  of  the  father  and  mother  —  not  for  the  pur- 
pose of  giving  the  custody  to  the  parent  in  the  better  financial  position 
to  maintain  and  educate  the  children,  but  for  the  purpose  of  fixing 
the  amount  to  be  paid  by  one  or  both  parents  for  the  maintenance 
of  the  children.  The  religion  in  which  the  children  are  to  be  brought 
up  is  always  a  matter  for  consideration  even,  I  think,  in  a  case  Hke 
the  present  where  both  parties  are  of  the  same  religion,  for  the 
probabilities  as  to  the  one  or  the  other  of  the  parents  fulfilling  their 
obligations  in  this  respect  ought  to  be  taken  into  account. 


11350  Vict.,  c.  21,  s.  1(1). 

Ii4i?e  Dickson  Infants  (1888),  12  P.R.  659;  Re  Wilkites  (1919),  45  O.L.R.  181. 

115/?^  Scarth  (1916),  35  O.L.R.  312;  Re  Garwood  (1923),  55  O.L.R.  43. 

11613  &  14  Geo.  5,  c.  33,  s.  3. 

Ii7/?e  Allen  (1929),  35  O.W.N.  101. 

Ii8e.g.  McKee  v.  McKee,  [1951]  A.C.  352;  Philpott  v.  Philpott,  [1954]  O.R.  120; 
Re  Pittman  and  Pittman,  [1972]  1  O.R.  347. 

ii9See  Bradbrook,  "An  Empirical  Study  of  the  Attitudes  of  Judges  of  the  Supreme 
Court  of  Ontario  Regarding  the  Working  of  the  Present  Child  Custody 
Adjudication  Laws"  (1971),  49  Can.  Bar  Rev.  557.  For  a  similar  view 
of  the  American  jurisprudence  see  Oster,  "Custody  Proceeding:  A  Study  of 
Vague  and  Indefinite  Standards"  (1965),  J.  Family  L.  21. 

120[1971]  1  O.R.  541,  551. 

121[1923]  1  D.L.R.  949,  978. 
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Other  principles  which  have  been  announced  from  time  to  time  in 
Ontario  are  that  a  mother  is  usually  better  qualified  for  the  care  of  children 
of  tender  years, ^^^  ^^d  that  siblings  should  be  kept  together  if  possibleJ^s 

It  is  relevant  to  mention  at  this  point  that  section  2(2)  of  The 
Infants  Act  provides  that: 

Where  the  parents  are  not  living  together  or  where  the  parents 
are  divorced  or  judicially  separated,  they  may  enter  into  a  written 
agreement  as  to  which  parent  shall  have  the  custody,  control  and 
education  of  the  infant,  and,  in  the  event  of  the  parents  failing  to 
agree,  either  parent  may  apply  to  the  court  for  its  decision. 

The  exact  status  at  law  of  such  an  agreement  is  not  clear,  as  although  it 
has  been  said  that  a  party  may  sue  upon  it  for  specific  performance, ^^"^ 
courts  feel  free,  when  litigation  is  founded  on  the  agreement,  to  override 
its  terms  where  the  best  interests  of  the  child  will  be  served  by  so  doing.  ^^5 
It  would  seem,  therefore,  that  the  provision  has  no  real  effect  beyond  giv- 
ing encouragement  to  a  practice  which  was  considered  to  be  contrary  to 
pubhc  policy  before  the  enactment  of  the  provision  in  1923.^^^ 

-  Third  Parties  in  Custody  Disputes 

The  law  relating  to  situations  in  which  third  parties  may  be  awarded 
custody  of  a  child  against  the  wishes  of  the  parents  is  by  no  means  clear, 
although  there  is  well-established  authority  for  the  proposition  that  where 
parents  have  at  some  point  voluntarily  parted  with  de  facto  custody  of  a 
child  to  a  third  party,  existing  custody  arrangements  will  not  be  disturbed 
in  favour  of  the  parents  where  the  welfare  of  the  child  demands  that  the 
status  quo  be  maintained. ^^'^  More  difficult,  however,  are  the  cases  where 
in  a  custody  contest  between  parents  who  have  not  voluntarily  parted  with 
custody  to  a  third  party,  the  courts  nonetheless  award  custody  to  a  third 
Dartv  'vho  is  not  ioined  in  the  action.  Such  a  case  was  Robson  v.  Robson^'^^ 
in  which  it  w-^s  held  that  althoush  The  Infants  Act  appeared  to  indicate 
that  the  CoTirt's  power  was  limited  to  awarding  custody  only  to  one  or  the 
other  narent,  the  Court  in  fact  had  jurisdiction  as  parens  patriae,  inherited 
from  the  English  Court  of  Chancery,  "to  make  whatever  disposition  it 
considers  to  be  in  the  interests  of  the  infant,  no  matter  how  the  matter  is 


^^^Philpott  V.  Philpott,  [1954]  O.R.  120;  Bell  v.  Bell,  [1955]  O.W.N.  341:  Re 
Lessnrd  (\91\),  3  R.F.L.  107.  Cf.  Re  Pittman  and  Pittman,  [1972]  1  O.R.  347. 

123;?^  Faulds  (1906),  12  O.L.R.  245;  Lang  v.  Lang  (1928),  33  O.W.N.  374; 
ReN  (1928),  35  O.W.N.  188. 

^24Morris  v.  Morris,  [1954]  O.W.N.  350. 

^^^Kruger  v.  Booker,  [1961]  S.C.R.  231;  Clark  v.  Clark,  [1952]  O.W.N.  671. 

^'^^An  Act  to  amend  The  Infants  Act,  13  &  14  Geo.  5,  c.  33,  s.  3. 

^2lDe  Laurier  v.  Jackson,  [1934]  S.C.R.  149;  Re  Steacy  (1922),  52  O.L.R.  579; 
Price  V.  Cargin  &  Cargin  (1956),  4  D.L.R.  (2d)  652  (Ont.  C.A.),  affd.  [1957] 
S.C.R.  341;  Re  Flynn,  [1960]  O.R.  99.  There  are  some  early  cases,  such  as 
Re  Faulds  (1906),  12  O.L.R.  245  and  Re  Scott  (1920),  17  O.W.N.  348,  where 
the  parents'  superior  right  to  custody  was  referred  to  in  this  situation,  but  the 
later  cases  are  clear  that  the  welfare  of  the  child  is  the  paramount  consideration 
for  the  courts.  Special  rules  apply  where  parents  are  trying  to  retreive  custody 
of  their  children  prior  to  adoptions,  and  these  are  referred  to  in  Ch.  II  supra. 
See  also  Davies,  "Custody  and  Adoption:  Some  Interrelated  Problems"  (1973), 
23  U.  of  Toronto  L.J.  88. 

128[1969]  2  O.R.  857  (H.C.),  per  Wright  J.  at  862. 
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brought  forward  and  no  matter  what  the  rights  at  common  law  may  be  of 
its  parents  or  other  custodians."  This  decision  has  since  been  followed  at 
least  twice,^29  g^d  in  Re  McMaster  and  Smith^^^  it  was  held  that  the  juris- 
diction of  the  Supreme  Court  as  parens  patriae  allowed  it  to  entertain  an 
application  by  a  third  party  for  custody,  and  make  an  award  in  her  favour, 
although  section  1(1)  of  The  Infants  Act  refers  only  to  the  locus  standi 
of  one  or  other  parent  to  make  such  an  application. 

Because  of  the  importance  of  the  Supreme  Court's  jurisdiction  as 
parens  patriae  in  relation  to  the  law  of  children  we  devote  further  discus- 
sion to  it  later  in  this  chapter,  ^^i 

-  Access 

Section  1(1)  of  The  Infants  Act  allows  a  court,  in  awarding  custody 
to  one  parent,  to  make  an  order  of  access  in  favour  of  the  other.  We  have 
already  referred  to  the  nature  of  the  right  of  access^ ^^  an^j  jt  remains  only 
to  point  out  that  the  courts  appear  reluctant  to  deny  the  right  unless  the 
conduct  of  the  parent  seeking  it  may  create  a  positive  danger  to  the 
child.133 

b.    The  Divorce  Act 

Section  11(1)  of  the  Divorce  Act  provides  in  part  that: 

Upon  the  granting  of  a  decree  nisi  of  divorce,  the  court  may,  if 
it  thinks  fit  and  just  to  do  so  having  regard  to  the  conduct  of  the 
parties  and  the  condition,  means  and  other  circumstances  of  each  of 
them,  make  one  or  more  of  the  following  orders,  namely:  .  .  . 

(c)   an  order  providing  for  the  custody,  care  and  upbringing  of  the 
children  of  the  marriage. 

Despite  the  wording  of  the  section,  which  does  not  direct  the  courts  to 
take  the  welfare  of  the  child  into  account  in  making  an  award  of  custody, 
it  appears  that  the  courts  have  nonetheless  imported  this  criterion  into 
their  decision-making.  For  example,  in  Dyment  v.  Dyment^^^  Laskin  J.A. 
said: 

I  do  not  propose  to  resurrect  a  doctrine  [the  common  law  right 
of  the  father  to  a  paramount  claim  to  custody]  that  has  expired  for 
want  of  social  nourishment  and  that  is  alien  to  policies  embedded  in 
infants  and  child  welfare  legislation;  and  alien  as  well  to  a  consistent 
and  well-established  line  of  judicial  decision  that  puts  primacy  where 
it  should  be,  that  is,  on  the  welfare  of  the  children.  The  relative  quali- 


I29i?^  Fulford  and  Townsend,  [1971]  3  O.R.  142;  Re  McMaster  and  Smith,  [1972] 
1  O.R.  416. 

130/Z,/J.  Cf.  Re  Bouchard,  [1971]  2  O.R.  41. 

l3lAt  108  et  seq.  infra. 

l32At  93  supra. 

^^^Ader  v.  McLaughlin,  [1964]  2  O.R.  457.  Cf.  the  obiter  statement  of  Stewart  J.  in 
Re  Tuohimaki  (1971),  15  D.L.R.  (3d)  287  which  suggests  that  access  must  be 
decided  only  by  reference  to  the  welfare  of  the  child.  See  Youngs  v.  Youngs 
and  Baird,  [1949]  O.W.N.  91  and  Broadhead  v.  Broadhead  (1971),  2  R.F.L. 
298  for  situations  where  a  father  has  been  denied  access  by  reason  of  his 
conduct. 

134[1969]  2  O.R.  748,  750-51. 
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fications  of  competing  spouses  or  others  for  the  custody  of  children 
must  be  assessed  from  the  standpoint  of  what  it  will  best  serve  the 
interests  of  the  children  rather  than  from  the  standpoint  of  a  quasi- 
proprietary  claim  or  in  subordination  of  their  best  interests. ^^5. 

Similarly,  although  the  Divorce  Act  does  not  specifically  provide  for 
the  granting  of  orders  of  access  upon  the  making  of  an  order  of  custody, 
courts  throughout  Canada  have  assumed  that  they  have  the  power  to  grant 
orders  of  access,  and  appear  to  do  so  on  the  same  principles  as  those 
applied  by  Ontario  courts  under  The  Infants  ActP^ 

There  are,  however,  some  limitations  on  the  power  of  the  courts  to 
award  custody  under  the  Divorce  Act.  First,  an  award  may  not  be  made 
where  a  decree  of  divorce  is  not  granted. ^^"^  Secondly,  an  award  may  be 
made  only  in  relation  to  "children  of  the  marriage"  who  are  defined  in 
section  2  of  the  Divorce  Act  2is: 

.  .  .  each  child  of  a  husband  and  wife  who  at  the  material  time  is 

(a)  under  the  age  of  sixteen  years,  or 

(b)  sixteen  years  of  age  or  over  and  under  their  charge  but  unable, 
by  reason  of  illness,  disability  or  other  cause  to  withdraw  him- 
self from  their  charge  or  to  provide  himself  with  necessaries  of 
life. 

In  Papp  V.  Papp^'^^  Laskin  J. A.  said: 

The  limited  nature  of  the  custody  jurisdiction  bestowed  by  the  Divorce 
Act  must  be  noted.  I  refer  to  a  limitation  beyond  the  corollary 
relief  in  relation  to  divorce.  The  'children  of  the  marriage'  alone  are 
brought  within  the  Act,  not  children  generally  of  one  spouse  or  the 
other. 

c.    The  Deserted  Wives*  and  Children's  Maintenance  Act 

We  have  already  referred  to  the  power  of  a  Provincial  Court  (Family 
Division)  to  make  awards  of  custody  and  orders  of  access  under  The 
Deserted  Wives'  and  Children's  Maintenance  ActP^  Such  orders  are 
made  according  to  what  is  seen  to  be  in  the  best  interests  of  the  child.  ^"^ 

Once  again,  however,  there  are  limitations  on  the  power  of  a  court 
to  make  custody  awards  under  this  Act.  An  award  cannot  be  made  unless 


l35Recent  decisions  in  other  jurisdictions  under  s.  11(1)  (c)  of  the  Divorce  Act 
also  point  to  the  acceptance  of  this  principle,  e.g.  Farden  v.  Farden  (1971), 
3  R.F.L.  315  (Sask.  Q.B.);  Farkasch  v.  Farkasch  (1972),  22  D.L.R.  (3d)  345 
(Man.  Q.B.);  Sutherland  v.  Sutherland  (1971),  3  RF.L.  118  (B.C.  Sup.  Ct.). 

^"i^Kash  V.  Kash  (1971),  1  R.F.L.  292  (Sask.  Q.B.);  Sutherland  v.  Sutherland 
(1971),  3  R.F.L.  118  (B.C.  Sup.  Ct.);  see  p.  93,  supra. 

^^iPapp  V.  Papp  (1970),  8  D.L.R.  (3d)  389;  Heikel  v.  Heikel  (1970),  12  D.L.R. 
(3d)  311.  Cf.  Marsellus  v.  Marsellus  (1970)  2  O.R.  436.  Quaere  Dray  v.  Bray 
(1971),  1  O.R.  232. 

138/6/^.  395. 

139At  93  supra. 

^^Benoir  v.  Benoir  (1972),  6  R.F.L.  180  . 
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an  order  for  maintenance  is  also  rrndc,^'^^  and  it  appears  also  that  an 
award  can  be  made  only  in  favour  of  the  mother  of  the  child. ^^^^ 

d.  Other  Acts 

Awards  of  what  is  in  effect  custody  are  made  under  Part  II  of  The 
Child  Welfare  Act^^^  and  section  8  of  The  Training  Schools  Act,'^^  but 
as  special  circumstances  surround  these  orders  we  do  not  discuss  them 
here. 

e.  The  Testamentary  Guardian 

Until  1923  it  was  clear  in  Ontario  that  the  parents  of  a  child  might 
make  testamentary  dispositions  of  the  guardianship  of  the  property  and 
person  of  the  child.i'^^  In  1923,  however,  the  provisions  in  The  Infants 
Act  relating  to  the  appointment  of  testamentary  guardianship  were  re- 
moved,^'*^  and  the  fact  that  the  office  of  testamentary  guardian  had  dis- 
appeared in  Ontario  in  1923  received  judicial  confirmation  in  Re  Doyle^^'^ 
in  1943. 

In  1945  the  question  was  again  considered,  and  Lennox,  Assistant 
Master,  in  Re  McPherson  Estate^^^  held  that,  by  virtue  of  two  statutory 
references  to  the  office,  the  office  still  existed  in  Ontario.  These  statutory 
provisions  remain  in  force.  Section  1(e)  of  The  Wills  Act^^^  provides  in 
part  that: 

"will"  includes  ...  a  devise  of  the  custody  and  tuition  of  any  child, 
by  virtue  of  The  Infants  Act,  ...  . 

Section  18(1)  of  The  Infants  Act  provides  that: 

Testamentary  guardians  and  guardians  appointed  or  constituted  by 
virtue  of  this  Act  are  removable  by  the  Supreme  Court.  .  . . 

Whether,  in  fact,  a  testamentary  appointment  of  a  guardian  in 
Ontario  would  now  be  upheld  is  not  clear,  and  at  the  conclusion  of  this 
chapter  we  make  recommendations  designed  to  clarify  this  situation. ^^^ 

CHILDREN  BORN  OUTSIDE  MARRIAGE 

We  have  so  far  not  commented  on  the  law  relating  to  the  guardianship 
of  the  property  and  person  of  the  child  bom  outside  marriage.  For  reasons 
which  we  outline  in  another  chapter i^i  the  law  concerning  the  status  of  this 
child  has  never  been  any  more  than  ambiguous,  and  so  it  is  with  the  law 
of  guardianship. 


I4ii?e  Chartrand  (1965),  49  D.L.R.  (2d)  203. 

i42/?er/  V.  Rett  (1972),  4  R.F.L.  50. 

i43See  Ch.  Ill  supra. 

144R.S.O.  1970,  c.  467. 

I45r/ie  Infants  Act,  R.S.O.  1914,  c.  153,  ss.  3,  28. 

146^,1  Act  to  amend  The  Infants  Act,  13  &  14  Geo.  5,  c.  33,  ss.  2(2),  6. 

147[1943]  O.W.N.  119. 

148[1945]  O.W.N.  533. 

149R.S.O.  1970,  c.  499. 

l50At  117  et  seq. 

iSlCh.  I  supra. 


107 

The  common  law  regarded  the  child  born  outside  marriage  as 
filiiis  niillius  and  therefore  the  child  had  a  right  neither  to  a  guardian 
of  his  property  nor  to  a  guardian  of  his  person.  The  common  law  rule 
which  prevented  the  construction  of  the  word  "child"  in  statutes  as  includ- 
ing a  child  born  outside  marriage  maintained  the  isolated  position  of  such 
a  child  even  when  legislation  relating  to  guardianship  was  enacted. 

It  was  not  until  the  nineteenth  century  that  the  courts  began  to 
recognize  a  tenuous  right  residing  in  the  mother  to  the  guardianship  of  the 
person  of  her  child  born  outside  marriage. ^^^  It  was  not  until  comparatively 
recently  in  Ontario  that  this  right  became  linked  with  The  Infants  Act.  In 
Re  Baby  Duffell^^^  it  was  held  that  section  1(1)  of  the  Act,  which  relates 
to  applications  for  custody  and  provides  in  part  that: 

The  court,  upon  the  application  of  the  .  .  .  mother  of  an  infant, 
.  .  .  may  make  such  order  as  the  court  sees  fit  regarding  the  custody 
of  the  infant .... 

applied  to  the  mothers  of  children  born  outside  marriage.  Cartwright  J. 
said: 

In  the  present  state  of  the  law  as  I  understand  it,  giving  full 
effect  to  the  existing  legislation,  the  mother  of  an  illegitimate  child, 
who  has  not  abandoned  it,  who  is  of  good  character  and  is  able  and 
willing  to  support  it  in  satisfactory  surroundings,  is  not  to  be  de- 
prived of  her  child  merely  because  on  a  nice  balancing  of  material  and 
social  advantages  the  Court  is  of  opinion  that  others,  who  wish  to 
do  so,  could  provide  more  advantageously  for  its  upbringing  and 
future.  The  wishes  of  the  mother  must,  I  think,  be  given  effect  unless 
"very  serious  and  important"  reasons  require  that,  having  regard  to 
the  child's  welfare,  they  must  be  disregarded. 

The  status  of  a  putative  father  in  applications  for  custody  and  access 
has  been  the  subject  of  discussion  in  three  recent  Ontario  cases.  In  the 
first,  Re  Tuohimaki,^^^  it  was  held  obiter  that  the  father  of  a  child  bom 
outside  marriage  is  not  disqualified  completely  (as  a  stranger,  impliedly, 
would  be)  from  applying  for  access  to  the  child.  Nonetheless,  the  wishes 
of  the  mother  would  be  accorded  great  weight  in  evaluating  the  welfare 
of  the  child,  and  so  the  right  to  its  custody,  in  this  circumstance.  In  Re 
Crespy^^^  it  was  held  that  where  a  man  claiming  to  be  the  father  of  two 
children  born  outside  marriage  applied  for  access  to  them,  it  was  no 
answer  to  his  claim  to  deny  him  status  in  the  action.  He  was  entitled  to 
a  hearing  on  whether  he  was  the  father  and,  provided  that  paternity  was 
established,  he  was  entitled  also  to  a  hearing  on: 

His  conduct,  his  willingness  to  undertake  certain  obligations,  his 
affection  for  the  child — the  fact  that  he  may  not  be  willing  to  assume 
the  usual  responsibilities  of  fatherhood — all  these  things  are  matters 
pertinent  for  consideration  and  above  all  such  matters  and  paramount 
thereto,  are  the  interests  of  the  children  involved. 


152/?.  V.  Armstrong  (1850),  1  P.R.  6;  Barnardo  v.  McHiigh,  [1891]  A.C.  388. 
153/?^  Baby  Duffell,  Martin  v.  Duffell,  [1950]  S.C.R.  737. 
154(1971),  15  D.L.R.  287  (3d)  (H.C.). 
I55[i97i]  3  o.R.  570,  571  (C.A.). 
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The  most  recent  decision  is  that  in  Re  Logue  and  Burrell}^^  This  case 
concerned  an  application  for  the  custody  of  a  child  born  outside  marriage 
who  had  lived  with  his  mother  for  the  first  three  years  of  his  life  but  had 
lived  with  his  father  and  the  father's  wife  for  the  remaining  four.  The 
mother  appHed  to  reclaim  custody  but  the  existing  arrangement  was, 
at  first  instance,  approved  on  the  basis  that  it  was  in  the  best  interests 
of  the  child.  On  appeal  it  was  held  that  the  decision  in  Re  Baby  Duffell 
demanded  that  more  weight  be  given  to  the  prima  facie  right  of  the 
mother  to  custody  and  that  the  trial  judge  was  wrong  in  applying  section 
2  of  The  Infants  Act  and  thereby  equating  the  status  of  the  mother  and 
the  father  in  the  action.  One  judge  stated,  and  one  implied,  that  had  the 
welfare  of  the  child  been  the  sole  criterion  to  be  applied,  the  judgment  at 
first  instance  would  not  have  been  upset. 

Puzzling,  then,  is  the  decision  in  Re  Fulford  and  Townsend^^'^  where 
the  Ontario  Court  of  Appeal  held  that  where  the  mother  of  a  child  bom 
outside  marriage  sought  custody  of  her  child  from  the  father's  sister,  the 
only  criterion  to  be  applied  was  the  welfare  of  the  child.  Accordingly  it 
was  determined  that  the  child  should  remain  with  her  foster  mother.  Even 
more  puzzling  is  the  statement: ^^^ 

.  .  .  today  the  law  relating  to  the  custody  of  such  infants  [those  born 
outside  marriage]  is,  I  beheve,  on  the  same  footing  as  is  the  custody 
of  all  other  children  and  the  powers  of  the  Court  to  make  an  order 
are  provided  for  under  The  Infants  Act.  That  Act  makes  no  distinc- 
tion between  children  born  in  or  out  of  wedlock.  [Emphasis  added] 

The  law  is,  then,  in  need  of  clarification,  and  we  make  certain  recom- 
mendations on  this  point,  allied  to  our  earlier  general  recommendations  on 
children  born  outside  marriage,  at  the  conclusion  of  this  chapter. 

JURISDICTION  IN  GUARDIANSHIP  MATTERS  AND 
THE  PARENS  PATRIAE  POWER 

There  is  serious  fragmentation  of  jurisdiction  in  guardianship  and 
custody  matters,  which  we  will  outline  in  greater  detail  in  our  Report  on 
Family  Courts.  This  fragmentation  has  given  rise  to  a  number  of  questions 
concerning  the  power  of  one  court,  exercising  jurisdiction  under  one  Act, 
to  override  the  custody  order  of  another  court,  exercising  jurisdiction  under 
another  Act.  Although  fragmentation  of  jurisdiction  is  the  major  cause  for 
the  existence  of  this  difficulty,  the  fluid  nature  of  a  custody  dispute,  which 
does  not  lend  itself  to  the  doctrine  of  res  judicata,  makes  the  difficulty 
particularly  acute. 

The  courts  have,  however,  in  the  face  of  the  difficulty,  attempted  to 
arrive  at  a  modus  vivendi.  In  Weitz  v.  Kroeger^^^  it  was  held  by  IVlcRuer 
C.J.H.C.  that  after  an  award  of  custody  has  been  made  as  corollary  relief 
in  a  divorce  action,  a  new  order  may  be  made  under  The  Infants  Act,  but 
that  this  order  may  be  made  only  by  the  Supreme  Court  and  not  the 
Surrogate  Court. 


156(1971),  15  D.L.R.  (3d)  129  (Ont.  C.A.). 

I57[i97i]  3  o.R.  142. 

i58per  Brooke  J.A.  at  144. 

159[1959]  O.W.N.  377;  accord  Re  Smith  and  Gowland,  [1969]  1  O.R.  769. 
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In  Re  Chartrand,^^^  however,  it  was  held  that  a  Surrogate  Court  did 
not  have,  under  The  Infants  Act,  power  to  override  an  order  of  custody 
made  under  The  Deserted  Wives'  and  Children's  Maintenance  Act}^^ 

In  Kredl  v.  A-G  Que}^^  it  was  held  that  notwithstanding  an  order  of 
custody  made  ancillary  to  a  divorce  it  was  open  to  a  lower  court,  seised  of 
jurisdiction  under  the  Youth  Protection  Act  of  Quebec,  to  make  an  order 
transferring  custody  of  the  child  in  question  to  a  social  welfare  agency.  This 
case  may  be  distinguished  from  Weitz  v.  Kroeger  and  Re  Smith  and  Gow- 
land  by  virtue  of  the  fact  that  the  lower  court's  order  was  predicated  on  a 
finding  that  neither  parent  was  a  fit  custodian  and  that  the  child  was  in 
need  of  protection  within  the  terms  of  the  Act. 

There  are,  of  course,  difficulties  faced  by  courts  of  Ontario  when  they 
are  confronted  with  custody  orders  made  in  other  jurisdictions,  but  we 
leave  consideration  of  these  for  a  later  report  on  conflict  of  laws  in  family 
law. 

We  will  be  making  recommendations  concerning  jurisdiction  in 
custody  matters  in  our  Report  on  Family  Courts. 

Before  leaving  this  question,  however,  we  feel  that  there  is  one  area 
of  jurisdiction  which  bears  detailed  examination  because  of  its  potentially 
broad  impact.  This  is  the  inherent  power  of  the  Supreme  Court  in  Ontario 
to  exercise  jurisdiction  as  parens  patriae. 

In  21  Halsbury's  Laws  of  England,  216  (3rd  ed.)  it  is  stated  that: 

Infants  have  always  been  treated  as  specially  under  the  protec- 
tion of  the  Sovereign,  who,  as  parens  patriae,  had  the  charge  of  per- 
sons not  capable  of  looking  after  themselves.  This  jurisdiction  over 
infants  was  formerly  delegated  to  and  exercised  by  the  Lord  Chan- 
cellor; through  him  it  passed  to  the  Court  of  Chancery  and  is  now 
vested  in  the  Chancery  Division  of  the  High  Court  of  Justice. 

A  leading  English  authority^^^  has  stated  that: 

The  inherent  jurisdiction  of  the  court  extends  to  the  exercise  of 
its  protective  and  coercive  powers  over  some  classes  of  persons.  .  .  . 

The  court,  on  behalf  of  the  sovereign  as  parens  patriae,  exer- 
cises jurisdiction  in  relation  to  infants,  for  example,  in  respect  of  their 
wardship.  .  .  . 

That  this  jurisdiction  is  inherent  in  the  Supreme  Court  of  Ontario  is 
undoubted,  as  in  1837,  in  An  Act  to  establish  a  Court  of  Chancery^^  the 
newly  estabUshed  court  was  given,  inter  alia,  the  same  jurisdiction  as  that 


160[1965]  1  O.R.  647;  accord  Rett  v.  Reti  (1972),  4  R.F.L.  50. 

16lCf.  R.  V.  Anagnostis,  [1970]   1  O.R.  595,  where  it  was  held  that  a  parent,  for 

purposes  of  the  criminal  law  (in  this  case  abduction),  is  not  deprived  of  his  or 

her  rights  under  The  Infants  Act  by  an  order  made  under  The  Deserted  Wives' 

and  Children's  Maintenance  Act. 
162[1966]  S.C.R.  320. 
l63Master  I.  H.  Jacob,  "The  Inherent  Jurisdiction  of  the  Court"  (1970),  Current 

Legal  Problems  23,  43. 
1647  W^illiam  4,  c.  2,  s.  2. 


no 

possessed  by  the  Court  of  Chancery  in  England  "in  all  matters  relating 
to  infants  .  .  .  and  their  estates."^^^ 

While  it  is  clear  that  the  Supreme  Court  of  Ontario  has  jurisdiction  as 
parens  patriae,  the  ambit  of  this  jurisdiction  is  by  no  means  clear. 

Two  early  cases,  in  which  the  power  to  make  orders  as  parens 
patriae  was  referred  to,  cast  doubt  on  the  ability  of  an  order  of  wardship, 
made  by  a  Provincial  Court  (Family  Division)  under  The  Child  Welfare 
Act,  or  an  order  made  by  the  same  Court  under  section  8  of  The  Training 
Schools  Act,  to  survive  an  order  for  custody  made  by  the  Supreme  Court 
of  Ontario  under  the  parens  patriae  power  where  the  Supreme  Court  is  of 
the  opinion  that  the  welfare  of  the  child  would  be  better  served  by  the 
termination  of  Children's  Aid  Society  or  Crown  wardship  or  the  wardship 
of  the  Superintendent  of  a  Training  School.  In  Re  Maher^^^  it  was  held  that 
the  order  of  a  Juvenile  Court,  committing  two  children  to  a  Children's  Aid 
Society,  was  no  answer  to  a  writ  of  habeas  corpus  brought  by  the  mother 
of  the  children  against  the  Society  for  custody  of  the  children.  The  High 
Court  was  of  the  opinion  that  the  welfare  of  the  children  demanded  that 
they  be  returned  to  their  mother  and  so  ordered.  Middleton  J.  said: 

The  power  of  the  Court  of  Chancery,  now  vested  in  the  Supreme 
Court,  to  deal  with  the  custody  of  children,  can  be  taken  from  that 
Court  only  by  an  enactment  couched  in  the  clearest  and  most  positive 
terms. 

This  decision  was  followed  by  the  Ontario  Court  of  Appeal  in  Re 
Kenna,^^'^  which  involved  similar  facts.  Basing  its  decision  on  the  power  to 
make  orders  as  parens  patriae  the  Court  held  that: 

No  doubt,  the  order  made  by  the  Commissioner  [a  Police 
Magistrate  appointed  to  hear  matters  arising  under  The  Children's 
Protection  Act,  3  &  4  Geo.  5,  c.  62]  may  be  interfered  with,  because 
the  effect  of  an  order  changing  the  custody  interferes  with  its  con- 
tinuance; but  the  order  is  not  set  aside  nor  varied,  but  rather  super- 
seded, when  the  custody  of  the  child  is  otherwise  disposed  of. 

Whether  these  decisions  would  be  appUed  today  and  whether  the  Supreme 
Court  would  feel  that  it  had  the  power  to  supersede  an  order  of  the 
Provincial  Court  (Family  Division)  by  exercise  of  its  authority  as  parens 
patriae  remains  a  matter  for  speculation.  It  may  be  that  the  fact  that 
the  Legislature  has  seen  fit  to  entrust  exclusive  jurisdiction  in  child 
protection  matters  to  the  Provincial  Court  (Family  Division)  acknowledges 
in  "the  clearest  and  most  positive  terms"  an  intention  to  restrict  this 
particular  facet  of  the  inherent  jurisdiction  of  the  Supreme  Court. ^^^ 

l65See  The  Ontario  Judicature  Act,  1881,  44  Vict.,  c.  5,  s.  9,  by  which  the  juris- 
diction of  the  Court  of  Chancery  was  transferred  to  the  Supreme  Court  of 
Ontario. 

166(1913),  12  D.L.R.  492  (Ont.  H.C.). 

167(1913),  29  O.L.R.  590  (Ont.  C.A.). 

i68Faced  with  a  similar  situation  in  England  the  Court  of  Appeal  held  that  a 
Chancery  Judge  in  wardship  proceedings  could  not  substitute  his  own  views  in 
the  matter  of  the  care  and  control  of  an  infant  for  those  of  a  local  authority 
in  whose  favour  a  "fit  person"  order  had  been  made  under  the  Children  and 
Young  Persons  Act,  1933.  Re  T.  (A.J.J.),  [1970]  2  All  E.R.  865.  See  Lasok, 
"Custody — Judicial  or  Administrative  Decision"  (1970),  120  New  L.J.  817. 
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In  another  circumstance,  the  power  to  act  as  parens  patriae  has  been 
used  to  justify  the  now  well-established  principle  that  the  courts  of  a 
jurisdiction  where  a  child  is  resident  are  not  necessarily  bound  by  the 
custody  decrees  of  the  courts  of  another  jurisdiction.  In  McKee  v. 
McKee^^^  the  Privy  Council,  on  appeal  from  the  Supreme  Court  of 
Canada  (itself  acting  on  appeal  from  the  Court  of  Appeal  of  Ontario), 
held  that  it  was  the  duty  of  an  Ontario  court  to  form  an  independent  judg- 
ment on  the  question  of  the  custody  of  a  child  residing  in  Ontario,  despite 
the  existence  of  a  decree  of  the  Supreme  Court  of  California  concerning 
the  same  child.  The  Ontario  court  ought  to  make  its  own  judgment  as  to 
the  welfare  of  the  child.  Lord  Simonds,  delivering  the  judgment  of  the 
Privy  Council  said:^'^^ 

The  infant  was  resident,  if  not  domiciled,  in  the  province.  He 
was  within  the  King's  allegiance  and  entitled  to  the  protection  of 
his  courts.  He  was  an  infant,  and,  therefore,  entitled  to  the  special 
protection  owed  by  the  King  as  parens  patriae  to  infants. 

The  converse  of  this  principle  was  applied  by  Wright  J.  in  Bray  v.  Bray^'^^ 
in  refusing  to  make  an  award  of  custody  under  the  Divorce  Act  in  an 
action  heard  before  him  in  the  Ontario  High  Court.  The  child  in  question 
was  resident  in  Quebec  and  was  already  the  subject  of  a  custody  order 
made  under  Quebec  legislation.  In  essence  it  was  held  that  the  doctrine 
of  paramountcy  of  federal  legislation  in  custody  matters  did  not  authorise 
the  courts  of  a  province  where  the  child  was  not  resident  to  supersede  an 
existing  custody  order  of  a  court  of  a  province  where  the  child  was 
resident  merely  because  they  may  exercise  jurisdiction  in  divorce.  A  num- 
ber of  propositions  were  asserted, ^"^2  three  of  which  it  is  pertinent  to 
note  here: 

2.  Both  Parliament  and  the  Legislatures  have  power  to  enact  legis- 
lation with  regard  to  the  custody  of  children  of  divorcing  and 
divorced  parents  and  where  these  powers  conflict  one  does  not 
override  the  others  but  the  welfare  of  the  child  is  paramount  and 
is  to  be  considered  in  the  light  of  all  the  legislation. 

3.  The  normal  jurisdiction  over  children  and  to  award  custody  is 
in  the  Province  where  the  child  is  and  this  is  not  radically  altered 
by  the  Divorce  Act. 

4.  The  custody  of  children  is  not  only  administered  under  the 
authority  of  provincial  legislation  relating  to  the  civil  rights  of 
disputing  parents  to  the  custody  of  their  children  but  by  the 
Courts  independently  of  statute  in  the  exercise  of  the  royal  pre- 
rogative as  parens  patriae  and  this  prerogative  power  is  not 
subject  to  federal  legislation,  nor  affected  adversely  by  the 
Divorce  Act. 

The  power  to  make  orders  as  parens  patriae  was  recently  used  in 
Robson  V.  Robson^'^^  to  justify  a  new  approach  to  a  custody  dispute.  In 

169[1951]  1  AllE.R.  942. 

170/^/V/.  945. 

171[1971]  1  O.R.  232;  applied  in  Emerson  v.  Emerson,  [1972]  3  O.R.  5. 

172/^/^.  239-40. 

173[1969]  2  O.R.  857  (Ont.  H.C.). 
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that  case  the  parents  of  a  child  were  both  applying  for  the  exclusive  custody 
of  their  child,  but  Wright  J.  held  neither  of  them  to  be  a  suitable  custo- 
dian and  awarded  custody  to  the  child's  paternal  grandmother  who  was 
not,  it  appears,  joined  to  the  action  in  any  way.^'^'^  His  Lordship  said: 

...  I  conceive  that  the  Court's  jurisdiction  in  the  matter  of 
infants  lawfully  brought  before  it  [emphasis  added],  derives  from  the 
Chancery  jurisdiction  of  the  Court.  At  common  law  the  Court  could 
have  regard  only  to  the  legal  right  of  the  father  at  common  law.  This 
was  exercised  on  the  return  of  a  writ  of  habeas  corpus  directed  to 
anyone  detaining  the  infant  in  custody,  but  the  Court  of  Chancery 
had  a  peculiar  and  overriding  power  and  duty  towards  infants. 
Simpson  on  Infants,  4th  ed.,  at  p.  106,  puts  it: 

'The  jurisdiction  of  the  Court  of  Chancery  over  infants 
springs  from  the  right  of  the  Crown  as  parens  patriae  over  their 
person  and  property,  on  the  ground  that  they  are  unable  to  take 
care  of  themselves.' 

Whenever  the  fate  and  future  of  an  infant  is  lawfully  before  the 
Court  [emphasis  added],  it  has  the  power  to  make  whatever  disposi- 
tion it  considers  to  be  in  the  interests  of  the  infant,  no  matter  how 
the  matter  has  been  brought  forward  [emphasis  added]  and  no  matter 
what  the  rights  of  common  law  may  be  of  its  parents  or  other 
custodians. 

The  passages  which  we  have  emphasized  raise  the  question  whether 
any  person  other  than  a  parent  has  locus  standi  to  make  an  application 
for  the  custody  of  a  child. ^'^^  This  question  has  been  answered  in  the  affirm- 
ative in  Re  McMaster  and  Smith}'^^  In  this  case,  for  the  first  tune  in 
Ontario  as  far  as  we  are  able  to  determine,  a  third  party  not  already  having 
custody  of  a  child,  was  permitted  to  apply  for,  and  was  awarded,  custody 
against  the  claim  of  the  natural  mother.  This  departure  was,  again,  justi- 
fied by  the  use  of  the  Court's  power  as  parens  patriae.  Grant  J.  quoted 
from  the  judgment  of  Lord  Esher  M.R.  in  R.  v.  Gyngall:^'^'^ 

But  there  was  another  and  an  absolutely  different  and  distin- 
guishable [from  the  common  law]  jurisdiction,  which  has  been 
exercised  by  the  Court  of  Chancery  from  time  immemorial.  That  was 
not  a  jurisdiction  to  determine  rights  as  between  a  parent  and  a 
stranger,  or  as  between  a  parent  and  a  child.  It  was  a  paternal  juris- 
diction, a  judicially  administrative  jurisdiction,  in  virtue  of  which  the 
Chancery  Court  was  put  to  act  on  behalf  of  the  Crown,  as  being  the 
guardian  of  all  infants,  in  the  place  of  a  parent,  and  as  if  it  were 
the  parent  of  the  child,  thus  superseding  the  natural  guardianship 
of  the  parent. 

The  extent,  then,  of  the  jurisdiction  of  the  Supreme  Court  of  Ontario 
to  make  orders  as  parens  patriae  is  by  no  means  well-defined  and,  by 


i74^ccor<i  on  this  point  Re  Fulford  and  Townsend,  [1971]  2  O.R.  41. 

175 Apart  from  those  bodies,  such  as  Children's  Aid  Societies,  who  have  locus 

standi  accorded  them  by  legislation  in  special  circumstances. 
176[1972]  1  O.R.  416  (Ont.  H.C.). 
177/Z)/W.  418-9,  [1893]  2  Q.B.  232,  238. 
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nature,  cannot  be.  Although  it  is  clear  from  R.  v.  Gyngall^'^^  that  it  applied 
originally  to  the  property  of  minors  it  would  seem  that  it  has  never  been 
exercised  over  such  property  in  Ontario,  presumably  because  the  law 
as  it  stands  is  sufficiently  protective. ^"^^  There  was,  as  we  have  observed, 
a  lengthy  period  during  the  first  half  of  the  twentieth  century  when  the 
power  was  not  invoked  in  relation  to  the  persons  of  minors,  but  the 
recent  vigorous  resurrection  of  the  power  convinces  us  that  it  is  a  useful 
vehicle  for  judicial  innovation  and  worth  preserving.  It  does,  of  course, 
introduce  an  element  of  uncertainty  in  the  law,  but  we  believe  that  the 
concurrent  advantage  of,  flexibility  overrides  the  disadvantage  of  uncer- 
tainty. It  does  not  appear  to  us,  in  surveying  the  recent  cases,  that  the 
courts  have  abused  the  power  and  we  are  not  prepared  to  recommend 
either  its  abolition  or  a  more  careful  definition. ^^^ 

APPEAL  OR  VARIATION? 

Because  custody  decrees  are  not  subject  to  the  doctrine  of  res 
judicata  the  question  falls  to  be  determined  whether  dissatisfied  litigants 
should  proceed  by  way  of  appeal  or  by  way  of  application  for  variation. 

Legislation  relating  to  appeals  and  variations  is  as  follows. 

The  Infants  Act 

Section  1(1)  of  The  Infants  Act  permits  a  court  to  "alter  vary  or 
discharge"  any  order  made  under  that  section  "on  the  application  of 
either  parent,  or,  after  the  death  of  either  parent,  of  any  guardian  appointed 
under  [the]  Act."  The  court  may  be  either  the  Supreme  Court  or  a  Sur- 
rogate Court.  An  appeal  from  either  Court  lies  to  the  Court  of  Appeal. ^^^ 

The  Divorce  Act 

Section  11(2)  of  the  Divorce  Act  provides  that  an  order  of  custody 
made  under  that  Act  may  "be  varied  from  time  to  time  or  rescinded  by 
the  court  that  made  the  order  if  it  thinks  it  fit  and  just  to  do  so  having 
regard  to  the  conduct  of  the  parties  since  the  making  of  the  order  or 


l79See  pp.  96,  97  supra. 

I80it  has  recently  been  argued  that  in  deciding  cases  under  the  parens  patriae 
jurisdiction  the  courts  are  not  free  to  consider  only  the  welfare  of  the  child 
but  must  also  give  weight  to  the  claim  of  the  natural  parents  even  where  an 
award  of  custody  to  the  natural  parents  may  be  thought  to  be  inimical  to  the 
welfare  of  the  child.  See  Davies,  "Custody  and  Adoption:  Some  Interrelated 
Problems"  (1973),  23  U.  of  Toronto  LJ.  88.  The  argument  is  based  on  the 
decisions  of  the  Supreme  Court  of  Canada  in  Re  Baby  Duff  el  I,  [1950]  S.C.R. 
737,  Hepton  v.  Maat,  [1957]  S.C.R.  606,  and  Re  Agar,  [1958]  S.C.R.  52.  It  is 
worth  noting  that  each  of  these  cases  involved  a  situation  where  a  child  was 
about  to  be  adopted,  and  that  in  recent  cases  where  natural  parents  and  third 
parties  have  been  involved  in  non-adoption  custody  disputes,  the  Ontario 
Supreme  Court  has  been  prepared  to  state  that  under  the  parens  patriae  power 
the  claim  of  the  natural  parents  must  give  way  to  the  welfare  of  the  child. 
See  Robson  v.  Robson,  [1969]  2  O.R.  857,  and  Re  McMaster  and  Smith,  [1972] 
1  O.R.  416. 

1817/?^  I.ifants  Act,  R.S.O.  1970,  c.  222,  s.  21;  The  Judicature  Act,  R.S.O.  1970, 
c.  228,  s.  13(1). 
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any  change  in  the  condition,  means  or  other  circumstances  of  either  of 
them."  Whether  the  order  is  made  by  the  High  Court  or  Justice  or  by  the 
County  Court,  an  appeal  on  a  custody  decree  lies  to  the  Court  of  Appeal. ^^^ 

The  Deserted  Wives'  and  Children's  Maintenance  Act 

Section  3(3)  of  The  Deserted  Wives'  and  Children's  Maintenance 
Act  provides  that  a  judge  "may  at  any  time  alter,  vary  or  discharge"  any 
custody  or  access  order  made  under  the  Act.  An  appeal  from  an  order 
made  under  the  Act  Hes  to  a  County  Court  or  District  Court. ^^^ 

In  Bickley  v.  Bickley  &  Blatchley^^^  the  Supreme  Court  of  Canada 
discussed  the  question  of  appeals  from  custody  decrees  and  held  that  the 
decision  of  a  trial  judge  is  of  peculiarly  great  value  in  custody  cases, 
because  "so  much  depends  on  the  character  of  the  parents  whose  claims 
are  in  conflict."!^^  xhe  Court  appeared  to  indicate  that  an  appeal  should 
be  successful  only  where  a  judge  misdirects  himself  on  law  or  where  the 
evidence  as  to  the  best  interests  of  the  child  is  overwhelmingly  against  the 
conclusion  reached  by  the  trial  judge. 

PROPOSALS  FOR  CHANGE 

Our  major  recommendations  for  reform  of  the  law  of  guardianship 
and  custody  are  related  to  our  proposed  institution  of  the  office  of  the 
Law  Guardian.  Because  of  the  importance  of  the  role  which  we  recom- 
mend for  this  official  we  devote  a  separate  chapter  to  it  and  it  is  there 
that  the  Law  Guardian's  functions,  as  we  see  them,  in  guardianship  and 
custody  matters  will  be  described.  There  are,  nonetheless,  some  changes 
which  we  recommend  which  are  not  allied  to  the  concept  of  the  Law 
Guardian  and  we  enumerate  them  here. 

I.      Clarification  of  Two  Sections  of  The  Infants  Act 

Section  2(1)  of  The  Infants  Act  provides  that: 

Unless  otherwise  ordered  by  the  court  and  subject  to  this  Act, 
the  father  and  mother  of  an  infant  are  joint  guardians  and  are  equally 
entitled  to  the  custody,  control  and  education  of  the  infant. 

Section  16(1)  of  The  Infants  Act  provides  that: 

The  surrogate  court  of  the  county  or  district  in  which  an  infant 
resides  may  appoint  the  father  or  mother  of  the  infant,  or  may,  with 
the  consent  of  the  father  and  the  mother  or  of  the  surviving  parent, 
appoint  some  other  suitable  person  or  persons  to  be  the  guardian  or 
guardians  of  the  infant.  .  . . 


i82The  Divorce  Act,  R.S.C.  1970,  c.  D-8,  s.  17. 

183   The  Deserted  Wives'  and  Children's  Maintenance  Act,  R.S.O.   1970,  c.   128, 

s.   13;  The  Summary  Convictions  Act,  R.S.O.   1970,  c.  450,  s.  3;  the  Criminal 

Code,  R.S.C.  1970,  c.  C-34,  s.  747(e). 
184[1957]  s.C.R.  329. 
issper  Cartwright  J.  at  333,  accord  Wood  v.  Wood,  [1946]  O.W.N.  253   (Ont. 

C.A.) 
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These  two  subsections,  viewed  together,  give  the  appearance  of  some 
inconsistency.  On  the  one  hand  section  2(1)  appears  to  declare  the 
natural  guardianship  of  a  father  and  mother  over  the  property  and  persons 
of  their  children,  while  on  the  other  hand  section  16(1)  appears  to  indi- 
cate that  parents  are  not  guardians  of  their  children  unless  they  are  ap- 
pointed to  that  office  by  court  order.^^^ 

These  two  subsections  may  be  reconciled  if  the  notion  is  imported 
that  one  or  other  parent  may,  under  section  16(1),  be  appointed  sole 
guardian  of  a  child  to  the  exclusion  of  the  other  parent.  If  it  is  accepted, 
as  it  is  in  section  1(1)  of  The  Infants  Act,  that  one  parent  may  be  awarded 
sole  guardianship  of  the  person  of  a  child  (in  other  words,  "custody"  of 
the  child),  it  is  not  inconsistent  that  one  parent  be  appointed  sole  guardian 
of  both  the  person  and  the  property  of  a  child.  In  certain  circumstances 
it  may  be  desirable  for  such  an  order  to  be  made.  We  recommend,  there- 
fore, that  section  16(1)  of  The  Infants  Act  be  re-drawn  as  follows: 

The  surrogate  court  of  the  county  or  district  in  which  an  infant 
resides  may  appoint  the  father  or  mother  of  the  infant  [minor]  [to 
be  the  sole  guardian  of  the  infant  [minor]],  or  may,  with  the  consent 
of  the  father  and  the  mother  or  of  the  surviving  parent,  appoint 
some  other  suitable  person  or  persons  to  be  the  guardian  or  guardians 
of  the  infant  [minor],  but  if  the  infant  [minor]  is  of  the  age  of  four- 
teen years,  no  such  appointment  shall  be  made  without  his  consent. 

In  making  such  an  appointment,  however,  it  must  be  remembered 
that  an  appointment  as  sole  guardian  carries  with  it  an  exclusive  right  to 
custody,  and  there  may  be  some  situations  where  it  is  desirable  to  appoint 
a  father  sole  guardian  of  property  and  a  mother  sole  guardian  of  the 
person.  We  are  of  the  view  that  section  2(1),  and  section  16(1)  as  we 
have  proposed  that  it  should  be  changed,  give  the  courts  power  to  order 
a  division  of  responsibility  of  this  nature. 

Section  17  of  The  Infants  Act  requires  that  court-appointed  guardians 
post  bonds  to  ensure  performance  of  their  duties.  While  we  do  not  disap- 
prove of  this  in  principle,  we  do  not  think  it  appropriate  that  a  parent 
who  is  appointed  a  sole  guardian  under  section  16  of  the  Act  as  we 
propose  that  it  be  revised,  should  invariably  be  subject  to  this  requirement. 
We  therefore  recommend  that  whether  parents  should  or  should  not  post 
bonds  under  section  17  be  a  matter  for  the  direction  of  the  court. 

One  further  point  ought  to  be  made.  There  may  possibly  arise  certain 
circumstances  in  which  it  is  desirable  to  remove  both  father  and  mother 
of  a  child  from  their  positions  as  guardians  of  their  child.  At  the  moment 
such  a  step  can  be  taken  only  with  the  consent  of  both  parents  or  the 
surviving  parent.  In  appropriate  circumstances,  for  example  where  a  parent 
is  not  competent  to  give  a  consent,  it  may  be  desirable  to  dispense  with 
the  consent  requirement.  Accordingly  we  recommend  that  a  subsection 
be  added  to  section  16  to  the  effect  that: 

Where  a  consent  of  a  father  or  mother  required  by  subsection  1 
has  not  been  given,  the  court  may  dispense  with  the  requirement  if, 


i86See  Healy  v.  Ross  (1915),  33  O.L.R.  368. 
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having  regard  to  all  the  circumstances  of  the  case,  the  court  is  satisfied 
that  it  is  in  the  best  interests  of  the  child  that  the  requirement  be 
dispensed  with.^^'^ 

II.  Clarification  of  the  Criteria  for  Ordering  Changes  in 
Guardianship  and  Custody 

We  have  already  pointed  out  that  the  courts,  in  arriving  at  a  decision 
whether  to  make  an  order  of  custody,  consider  themselves  to  be  guided  by 
one  principle  only,  namely,  the  welfare  of  the  child.  All  other  considera- 
tions are  said  to  be  subservient. 

On  the  other  hand,  the  statutory  provisions  relevant  to  this  matter 
do  not  support  fully  such  an  approach.  We  think  it  now  self-evident  that 
the  welfare  of  the  child  should,  indeed,  be  the  only  determinant  in  disputes 
as  to  custody,  and  accordingly  we  propose  some  amendments  to  the 
relevant  statutory  provisions. 

Section  1(1)  of  The  Infants  Act  provides  that  in  arriving  at  a  deci- 
sion the  court  shall  have  regard  to: 

.  .  .  the  welfare  of  the  infant,  and  to  the  conduct  of  the  parents,  and 
to  the  wishes  as  well  of  the  mother  as  of  the  father.  .  .  . 

Section  3(3)  of  The  Deserted  Wives'  and  Children's  Maintenance  Act 
directs  the  court's  attention  to  the  same  criteria.  The  courts,  however, 
have  said,  and  we  agree,  that  the  conduct  and  wishes  of  parents  are 
relevant  only  so  far  as  they  affect  the  welfare  of  the  child. 

In  the  United  Kingdom  the  Guardianship  of  Minors  Act,  197 1^^^ 
provides  in  section  1  that: 

Where  in  any  proceedings  before  any  court .  . . 

(a)  the  custody  or  upbringing  of  a  minor;  or 

(b)  the  administration  of  any  property  belonging  to  or  held  on 
trust  for  a  minor,  or  the  application  of  the  income  thereof, 

is  in  question,  the  court,  in  deciding  that  question,  shall  regard  the 
welfare  of  the  minor  as  the  first  and  paramount  consideration,  and 
shall  not  take  into  consideration  whether  from  any  other  point  of  view 
the  claim  of  the  father,  or  any  right  at  common  law  possessed  by  the 
father,  in  respect  of  such  custody,  upbringing,  administration  or  appli- 
cation is  superior  to  that  of  the  mother,  or  the  claim  of  the  mother 
is  superior  to  that  of  the  father. 

In  Australia,  section  85(1)  of  the  Commonwealth  Matrimonial 
Causes  Act  1959  provides  that,  in  proceedings  regarding  the  custody, 
guardianship,  welfare,  advancement  or  education  of  children  of  a  marriage 
"the  court  shall  regard  the  interests  of  the  children  as  the  paramount 
consideration."i89 


l87Cf.  The  Child  Welfare  Act,  R.S.O.  1970,  c.  64,  s.  73(5). 
1881971,  c.  3. 

i89For  a  recent  commentary  on  this  provision  see  Finlay,  "  'First'  or  'Paramount'? 
The  Interests  of  the  Child  in  Matrimonial  Proceedings"  (1968),  42  Aust.  L.J.  96. 
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In  New  Zealand,  section  23  of  the  Guardianship  Act  1968^^^  provides 
that: 

(1)  In  any  proceedings  where  any  matter  relating  to  the  custody 
or  guardianship  of  or  access  to  a  child,  or  the  administration  of 
any  property  belonging  to  or  held  in  trust  for  a  child,  or  the 
application  of  the  income  thereof,  is  in  question,  the  Court  shall 
regard  the  welfare  of  the  child  as  the  first  and  paramount  con- 
sideration. The  Court  shall  have  regard  to  the  conduct  of  any 
parent  to  the  extent  only  that  such  conduct  is  relevant  to  the 
welfare  of  the  child. 

(2)  In  any  such  proceedings  the  Court  shall  ascertain  the  wishes  of 
the  child,  if  the  child  is  able  to  express  them,  and  shaU,  .  .  .  take 
account  of  them  to  such  extent  as  the  Court  thinks  fit,  having 
regard  to  the  age  and  maturity  of  the  child. 

With  such  ample  precedent  we  feel  justified  in  recommending  that 
section  1(1)  of  The  Infants  Act  and  section  3(3)  of  The  Deserted  Wives' 
and  Children's  Maintenance  Act  be  amended  to  provide  that  a  court,  in 
deciding  custody  disputes,  shall  consider  only  the  welfare  of  the  child. 

We  recommend  also  that  subsections  (1)  and  (2)  of  section  16  of 
The  Infants  Act,  which  direct  a  court  to  appoint  "suitable  and  discreet" 
persons  to  the  office  of  guardian,  be  amended  to  provide  that  such  appoint- 
ments shall  be  made  having  regard  only  to  the  welfare  of  the  child. 

We  have  already  noted  that  section  11(1)  of  the  Divorce  Act  does 
not  specifically  direct  the  attention  of  courts  to  the  welfare  of  the  child  in 
making  custody  awards  when  sitting  in  divorce,  ^^^  and  we  are  of  the  view 
that  it  would  be  appropriate  to  include  a  provision  in  that  section  to  the 
effect  that,  using  the  words  of  Lord  Simonds  in  McKee  v.  McKee,^^'^  "the 
welfare  and  happiness  of  the  infant  is  the  paramount  consideration  in 
questions  of  custody." 

III.  Medical  Consents 

The  question  of  the  medical  treatment  of  a  child,  and  who  may  con- 
sent to  or  authorize  such  treatment,  is  inextricably  bound  up  with  the  rights 
and  responsibilities  of  the  guardian  of  the  person  of  the  child.  We  have 
already  referred  to  this  problem  in  Chapter  III  of  this  Report  and  have 
pointed  out  that  the  Conference  of  Commissioners  on  Uniformity  of  Legis- 
lation in  Canada  is  now  reviewing  the  matter.  We  re-iterate  our  belief  that 
there  is  need  for  reform  in  this  area,  and  recommend  that  the  matter  be 
given  attention  when  the  Report  of  the  Uniformity  Commissioners  is 
pubhshed. 

IV.  Testamentary  Guardians 

We  have  noted^^^  that  it  is  not  clear  in  Ontario  whether  a  testamentary 
appointment  of  a  guardian  by  a  parent  is  effective.  We  think  it  ought  to  be. 


1901  Statutes  of  New  Zealand,  1968. 
191  At  104  supra. 
192[1951]  1  All  E.R.  942,  948. 
l93At  106  supra. 
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The  position  now  is  that  when  a  child  becomes  an  orphan  either  he  or 
"a  friend  of  the  infant"  must  apply  to  a  court  to  appoint  a  guardian. ^^^  j^ 
some  circumstances,  as  we  see  it,  this  would  not  be  satisfactory.  For  ex- 
ample, a  young  child's  parents  might  die  simultaneously  and  before  a 
guardian  is  appointed  by  the  court  a  consent  to  medical  treatment  for  the 
child  may  be  required. 

We  think  it  quite  appropriate  that  the  views  of  parents  who  have 
devoted  their  minds  to  the  question  of  who  would  be  a  proper  guardian 
for  their  child  after  their  death  should  be  accorded  great  weight.  The  parents 
are  in  most  cases  the  persons  best  qualified  to  make  a  judgment  as  to  the 
particular  needs  of  the  child,  and  a  judgment  as  to  who  is  most  likely  to 
fulfil  their  expectations. 

We  make,  therefore,  the  following  recommendations. 

(i)  Both  the  father  and  the  mother  of  a  child  should  be  accorded 
the  right  to  make  testamentary  dispositions  of  the  guardianship 
of  the  property  and  person  of  their  child. 

(ii)  Only  the  disposition  of  the  surviving  parent  should  be  effective. 
We  do  not  favour  a  situation  where  a  natural  parent  would  be 
required  to  share  his  or  her  responsibilities  with  the  appointee  of 
the  other  parent  upon  that  parent's  decease. 

(iii)  As  time  may  very  well  be  of  the  essence  we  recommend  that 
Letters  of  Guardianship  issue  automatically  according  to  the 
tenor  of  the  wills  on  the  death  of  the  surviving  parent,  although 
no  appointee  should  be  required  to  accept  them  if  he  does  not 
wish  to  act. 

(iv)  We  consider  a  further  refinement  necessary  to  the  principles  we 
have  outlined  above.  This  is  that  no  parent  should  be  able  to 
dispose  on  death  of  the  rights  and  responsibilities  of  guardian- 
ship which  he  did  not  possess  during  his  lifetime.  For  example, 
where  a  mother  has  sole  custody  of  a  child,  only  she  should  be 
able  to  dispose  of  the  guardianship  of  the  person  of  a  child. 
Again,  where  only  a  father  has  the  guardianship  of  the  property 
of  a  child,  the  mother  should  not  be  able  to  dispose  of  such 
guardianship  on  her  death.  This  refinement  may  appear  to  con- 
flict wi%  the  principle  that  only  the  appointee  of  the  surviving 
parent  may  take  office.  For  example,  a  mother,  M.,  and  a  father, 
F.,  both  having  custody  of  their  child,  C,  may  draw  separate 
wiUs  in  which  M.  fixes  upon  Y.  as  a  guardian  for  C.  and  F.  fixes 
upon  Z.  M.  and  F.  subsequently  separate,  and  M.  is  awarded 
custody  of  C.  M.  dies  before  F.  The  question  then  arises  whether 
M.'s  predeceasing  F.  extinguishes  her  right  to  appoint  Y.  as 
custodian  of  C.  In  anticipation  of  this  difficulty  we  recommend 
that  it  be  made  clear  that  M.'s  appointment  of  Y.  is  valid.  As  F., 
at  the  time  of  M.'s  death,  does  not  have  the  right  to  appoint  a 
custodian,  M.'s  appointment  of  Y.  must  be  regarded  as  being  the 
only  appointment  possible  in  the  circumstances.  If  F.  wishes  to 
regain  custody  at  any  time  he  may  apply  under  section  1  of  The 


^94The  Infants  Act,  R.S.O.  1970,  c.  222,  s.  16. 
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Infants  Act  and  the  relative  merits  of  F.  and  Y.  as  custodians, 
tested  against  the  standard  of  the  welfare  of  C,  may  be  weighed 
in  proceedings  under  that  section. 

(v)  We  think  it  hardly  necessary  to  mention,  but  we  do  so  for  the 
sake  of  clarity,  that  Letters  of  Guardianship  should  not  operate 
as  to  the  person  of  a  child  during  any  period  when  the  child  is 
the  subject  of  an  order  of  wardship  under  The  Child  Welfare 
Act,  The  Training  Schools  Act  or  the  Juvenile  Delinquents  Act. 
On  the  expiry  of  an  order  under  these  Acts,  however,  the  man- 
date of  the  Letters  of  Guardianship  should  resume  automatically. 

(vi)  We  think  it  likely  that  some  situations  will  arise  where  there  will 
be  a  testamentary  appointment  of  an  unsuitable  person.  We  there- 
fore recommend  that  any  interested  person  may  make  applica- 
tion for  the  removal  of  a  guardian  appointed  under  a  will.  This 
recommendation  may  at  first  sight  appear  unduly  broad,  but  we 
think  it  necessary  in  the  interests  of  the  child  that  any  possible 
misdoing  on  the  part  of  a  testamentary  guardian  be  subjected  to 
the  scrutiny  of  a  court.  We  expect  that  the  usual  sanctions  against 
frivolous  litigation  will  operate  to  discourage  allegations  against 
guardians  which  lack  substance.  The  Court  should,  in  evaluating 
the  merit  of  a  testamentary  appointment  be  guided,  of  course, 
by  the  criterion  of  the  welfare  of  the  child. 

V.     Children  Born  Outside  Marriage 

We  have  already  noted^^s  that  the  law  relating  to  the  guardianship 
and  custody  of  a  child  born  outside  marriage  is  not  clear,  and  in  accord- 
ance with  our  general  recommendations  for  the  reform  of  the  law  relating 
to  such  children  we  make  the  following  proposals. 

Fu-st,  there  should  be  legislation  to  the  effect  that  a  mother  shall  be 
the  sole  guardian  of  her  child  in  all  cases  where  the  child  is  not  bom  with- 
in, or  not  presumed  to  be  bom  within,  marriage.  This  declaration  will  serve 
to  confirm  the  common  law  rule  that  the  mother  of  a  child  born  outside 
marriage  is  entitled  to  custody  of  the  child,  and  will  also  provide  the  child 
with  a  natural  guardian  of  any  property  to  which  he  may  be  entitled.  At 
the  present  time  it  appears  that  the  child  born  outside  marriage  has  no 
guardian  of  his  property  unless  an  appointment  is  made  by  a  court  under 
section  16  of  The  Infants  Act. 

Secondly,  without  prejudice  to  any  rights  which  a  putative  father  may 
have  under  existing  law,  we  recommend  that  in  any  case  where  a  declara- 
tion of  patemity  has  been  made,!^^  ^he  declared  father  be  given  the  right 
to  apply  for  custody  of  the  child.  This  recommendation  serves  to  reinforce 
the  philosophy  which  we  have  outlined  in  Chapter  I  of  this  Report  that  it 
is  highly  desirable  that  the  position  of  the  child  born  outside  marriage  be 
revalued  both  legally  and  socially.  It  may,  in  addition,  have  the  valuable 
effect  of  encouraging  some  fathers  of  children  born  outside  marriage  to 


i95See  Ch.  I  supra  and  pp.  106-108,  supra. 
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themselves  initiate  proceedings  for  a  judicial  declaration  of  paternity  in 
order  to  ensure  their  locus  standi  in  custody  proceedings. ^^"^ 

VI.     Other  Reforms 

For  the  sake  of  completeness  we  draw  attention  to  a  reform  which 
we  have  recommended  in  the  body  of  this  chapter. 

We  recommended^^^  that  it  be  made  clear  that  when  a  child  marries, 
the  rights  and  responsibilities  of  the  guardian  terminate. 

One  further  matter  is,  we  believe,  deserving  of  attention.  In  no 
Ontario  or  Canadian  statute  relating  to  the  resolution  of  disputes  over  the 
guardianship  of  the  person  of  a  child  is  there  specific  authority  for  a  court 
to  refer  to  the  wishes  of  the  child  in  arriving  at  a  conclusion  as  to  what  is 
in  his  best  interests.  Common  humanity  seems  to  demand  that  in  appropri- 
ate circumstances  the  child  be  given  a  chance  to  express  himself  on  a 
matter  which  will  affect  him  vitally,  and  we  recommend  that  a  provision  be 
inserted  in  The  Deserted  Wives'  and  Children's  Maintenance  Act,  The 
Infants  Act  and  the  Divorce  Act  to  the  effect  that  in  any  custody  proceed- 
ings the  court  should  ascertain  the  wishes  of  the  child,  if  the  child  is  able 
to  express  them,  and  should  take  account  of  them  to  such  extent  as  the 
court  thinks  fit,  having  regard  to  the  age  and  maturity  of  the  child. ^^^ 

SUMMARY  OF  RECOMMENDATIONS 

1.  Section  16(1)  of  The  Infants  Act  should  be  amended  to  clarify  the 
position  of  the  parents  of  the  child  as  natural  guardians  of  the  prop- 
erty and  person  of  the  child. 

2.  Whether  a  parent,  when  acting  as  a  court-appointed  guardian,  should 
or  should  not  post  a  bond  under  section  17  of  The  Infants  Act  should 
be  a  matter  for  the  discretion  of  the  court. 

3.  The  position  relating  to  the  removal  of  a  parent  as  a  guardian  of  a 
child,  and  the  consent  thereto  of  the  other  parent,  should  be  clarified 
by  an  amendment  to  section  16  of  The  Infants  Act. 

4.  Section  1(1)  of  The  Infants  Act  and  section  3(3)  of  The  Deserted 
Wives'  and  Children's  Maintenance  Act  should  be  amended  to  pro- 
vide that  a  court,  in  deciding  custody  disputes  should  consider  only 
the  welfare  of  the  child.  Section  16(1)  and  (2)  of  The  Infants  Act 
should  be  amended  to  the  same  effect. 

5.  Consideration  should  be  given  to  amending  section  11(1)  of  the 
Divorce  Act  to  provide  that,  in  settling  custody  disputes,  a  court 
should  have  regard  to  the  welfare  of  the  child. 

6.  The  question  of  medical  treatment  of  a  child,  and  who  may  consent 
to  or  authorize  such  treatment,  should  be  given  attention  when  the 


197 Although  this  locus  standi  may  already  be  ensured  by  the  decision  of  the 
Supreme  Court  of  Canada  in  Children's  Aid  Society  of  Metropolitan  Toronto 
V.  Lyttle,  March  3,  1973,  unreported  at  the  time  of  writing. 

l98At  100  supra. 

i99Such  a  provision  appears  in  New  Zealand  legislation  in  s.  23(2)  of  the 
Guardianship  Act  1968,  1  Statutes  of  New  Zealand,  1968. 
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Report  of  the  Conference  of  Commissioners  on  Uniformity  of  Legis- 
lation in  Canada  on  this  matter  is  published. 

7.  The  office  of  testamentary  guardian  should  be  revived  in  Ontario. 

(i)  Both  the  father  and  the  mother  of  a  child  should  be  accorded  the 
right  to  make  testamentary  dispositions  of  the  guardianship  of 
the  property  and  person  of  their  child. 

(ii)   Only  the  disposition  of  the  surviving  parent  should  be  effective. 

(iii)  Letters  of  Guardianship  should  issue  automatically  according 
to  the  tenor  of  the  will  on  the  death  of  the  surviving  parent. 

(iv)  No  parent  should  be  able  to  dispose  on  death  of  the  rights  and 
responsibihties  of  guardianship  which  he  did  not  possess  during 
his  lifetime. 

(v)  Any  interested  person  may  make  application  for  the  removal 
of  a  guardian  appointed  under  a  will. 

8.  There  should  be  legislation  to  confirm  the  rule  that  a  mother  shall 
be  the  sole  guardian  of  her  child  in  all  cases  where  the  child  is  not 
bom  within,  or  not  presumed  to  be  bom  within,  marriage. 

9.  It  should  be  made  clear  that  when  a  child  marries,  the  rights  and 
responsibilities  of  the  guardian  terminate. 

10.  In  any  case  where  a  declaration  of  paternity  has  been  made,  the 
declared  father  should  be  given  the  right  to  apply  for  custody  of  the 
child. 

11.  In  any  custody  proceedings  a  court  should  ascertain  the  wishes  of  the 
child,  if  the  child  is  able  to  express  them,  and  should  take  account  of 
them  to  such  extent  as  the  court  thinks  fit,  having  regard  to  the  age 
and  maturity  of  the  child. 


CHAPTER  V 

THE  LAW  GUARDIAN 


The  right  of  a  minor  to  legal  services  provided  by  the  state  in  trans- 
actions and  litigation  in  which  he  may  be  involved  concerning  property 
or  money  is  well  established  in  this  Province.  Section  107(2)  of  The 
Judicature  Act^  provides  that: 

The  Official  Guardian  shall  be  the  guardian  ad  litem  or  next 
friend  of  infants  ...  in  accordance  with  any  Act  or  the  rules  or  an 
order  of  a  court  or  judge. 

Rule  18(1)  of  The  Rules  of  Practice  and  Procedure'^  states  that 
where  an  infant  is  sued  in  respect  of  his  interest  in  an  estate,  he  shall  be 
served  by  delivering  a  copy  of  the  writ  to  the  Official  Guardian.  Rule 
18(3)  provides  that: 

From  the  time  of  such  service,  the  Official  Guardian  is  the 
guardian  ad  litem  of  the  infant,  unless  and  until  otherwise  ordered, 
and  it  is  the  duty  of  the  Official  Guardian,  or  any  other  guardian 
appointed  for  such  infant,  forthwith  to  attend  to  the  interests  of  the 
infant,  and  to  take  all  such  proceedings  as  may  be  necessary  for  the 
protection  of  such  interests  in  the  proceeding  in  which  he  is  appointed 
guardian,  and  for  that  purpose  to  communicate  with  all  proper  per- 
sons and  parties,  including  the  father  or  guardian  of  the  infant  and 
the  person  with  whom  or  under  whose  care  the  infant  is. 

Rule  19  provides  that: 

Where  the  action  against  an  infant  defendant  is  for  the  recovery 
of  lands,  goods  or  chattels  of  which  he  is  personally  in  possession, 
service  shall  be  made  on  the  infant  personally,  and  a  copy  of  the 
writ  endorsed  as  aforesaid  shall  also  be  delivered  to  the  Official 
Guardian  who  may  enter  an  appearance  for  the  infant  in  the  absence 
of  other  order  or  direction. 

Other  relevant  provisions  of  The  Rules  of  Practice  and  Procedure^ 
are  as  follows: 

616.  A  judgment  for  the  administration  of  an  estate  in  which  an 
infant  ...  is  interested  shall  not  be  made  unless  the  infant  ...  is 
made  a  party  defendant  and  notice  is  given  to  the  Official 
Guardian, .... 

622.  Where  an  infant  is  interested  [in  an  action  for  partition  of  land 
or  any  estate  or  interest  therein],  he  shall  be  made  a  party  defendant 
before  judgment  and  notice  shall  be  given  to  the  Official  Guardian. 

697.  Before  an  executor  or  administrator  takes  proceedings  under 
The  Devolution  of  Estates  Act  for  the  sale  of  real  estate  in  which  an 


IR.S.O.  1970,  c.  228. 
2R.R.0.  1970,  Reg.  545. 
^Ibid. 


[123] 


124 

infant  is  concerned,  he  shall  give  to  the  Official  Guardian  .  .  .  notice 
of  the  intention  to  sell,  .... 

724.  It  is  the  duty  of  the  Official  Guardian  to  see  that  moneys  pay- 
able on  mortgages  held  by  the  Accountant,  in  which  persons  for 
whom  the  Guardian  has  acted  are  interested,  are  promptly  paid,  and 
that  the  mortgaged  premises  are  kept  properly  insured,  and  that  the 
taxes  thereon  are  duly  paid. 

Implicit  in  these  provisions  are  two  premises — that  the  property 
rights  of  minors  are  not  necessarily  protected  adequately  when  they  are 
asserted  by  parents  or  guardians,  and  that  the  interest  of  the  state  in  the 
protection  of  the  property  rights  of  minors  is  of  such  import  that  the  state 
itself  should  employ  the  Official  Guardian  to  ensure  that  protection. 

It  seems  to  us  inconsistent,  therefore,  that  so  far  in  the  development 
of  the  law  in  this  Province  the  right  of  a  child  to  the  protection  of  his 
own  counsel  in  proceedings  relating  to  his  upbringing  has  not  been  estab- 
lished in  any  more  than  isolated  instances.  We  believe  that  decisions  con- 
cerning a  child's  physical  and  emotional  welfare  are  as  worthy  of  the 
state's  special  interest  as  those  concerning  his  property  rights,  and  that 
courts  may  be  in  the  most  informed  position  only  when  there  has  been  an 
objective  evaluation  of  a  child's  best  interests  by  a  person  with  legal  quali- 
fications who  may  present  the  child's  case  to  a  court. 

In  this  chapter  we  recommend  the  setting  up  of  the  institution  of  a 
Law  Guardian,  employed  by  the  Province  to  represent  the  interests  of 
a  child,  and  only  the  interests  of  a  child,  in  any  proceeding  concerning 
his  upbringing. 

THE  EXISTING  LAW 

In  a  few  instances  recognition  has  already  been  given  to  the  principle 
that  in  contests  involving  a  child  a  court  should  not  always  be  satisfied 
only  with  evidence  relating  to  the  child  presented  by  persons  whose  in- 
terests may  not  be  exclusively  those  of  the  child. 

Section  6  of  The  Matrimonial  Causes  Act^  provides  as  follows: 

1.  In  this  section,  "child  of  the  marriage"  and  "child"  include  a 
child  adopted  under  Part  IV  of  The  Child  Welfare  Act,  or  a 
predecessor  thereof,  by  the  parties  to  the  action  but  do  not  include 
a  child  of  the  marriage  of  the  parties  who  has  been  adopted  by 
another  person  under  Part  IV  of  The  Child  Welfare  Act  or  a  pre- 
decessor thereof. 

2.  Where  a  petition  or  counter-petition  for  divorce  or  the  statement 
of  claim  in  an  action  for  the  annulment  of  a  marriage  contains 
particulars  of  any  child  of  the  marriage  who,  at  the  time  of  the 
commencement  of  the  action, 

(a)  is  under  sixteen  years  of  age,  or 


4R.S.O.  1970,  c.  265,  as  amended  by  The  Matrimonial  Causes  Amendment  Act, 
1972,  S.O.  1972,  c.  50,  s.  1. 
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(b)  is  sixteen  or  seventeen  years  of  age  and  is  in  full-time  attend- 
ance at  an  educational  institution  or  through  illness  or  in- 
firmity is  unable  to  earn  a  livelihood, 

the  Official  Guardian  shall  cause  an  investigation  to  be  made  and 
shall  report  to  the  court  upon  all  matters  relating  to  the  custody, 
maintenance  and  education  of  the  child. 

3.  The  Official  Guardian  may  engage  any  person  to  make  such 
investigation  on  his  behalf. 

4.  An  affidavit  of  any  person  making  the  investigation  verifying  the 
report  as  to  such  facts  as  are  within  his  knowledge,  and  setting 
out  the  source  of  his  information  and  his  belief  as  to  any  other 
facts,  with  the  report  marked  as  an  exhibit  thereto,  shall  be 
received  in  evidence  upon  the  trial  of  the  action. 

5.  Where  the  facts  contained  in  the  report  are  disputed,  the  Official 
Guardian  or  his  agent  shall  if  directed  by  the  court,  and  may 
when  not  so  directed,  attend  the  trial  on  behalf  of  the  child  and 
cause  the  person  making  the  investigation  to  attend  as  a  witness. 

6.  Notwithstanding  that  no  claim  for  custody  or  maintenance  of  the 
child  is  made  in  the  action,  the  judge  presiding  at  the  trial  may 
make  such  order  as  to  the  custody  or  maintenance,  or  both,  of 
the  child  as  may  seem  proper. 

7.  The  petitioner  in  a  petition  for  divorce  or  the  plaintiff  in  an  action 
for  annulment  shall  pay  such  fees  for  and  disbursements  arising 
from  an  investigation  in  respect  of  the  petition  or  action  as  are 
prescribed  under  The  Administration  of  Justice  Act. 

8.  The  Official  Guardian  shall  not  file  his  report  to  the  investigation 
with  the  court  until  such  fees  and  disbursements  have  been  paid 
unless  otherwise  directed  by  the  court. 

9.  Any  person  affected  by  an  order  made  under  this  section,  includ- 
ing the  Official  Guardian  on  behalf  of  the  child,  may  appeal  there- 
from to  the  Court  of  Appeal.  .  .  . 

Section  1  (6)  of  The  Infants  Act^  provides  that: 

On  an  application  under  this  section,  the  court  may  require 
the  Official  Guardian  to  cause  an  investigation  to  be  made  and 
to  report  to  the  court  upon  all  matters  relating  to  the  custody, 
maintenance  and  education  of  the  child,  in  which  case  section  6 
of  The  Matrimonial  Causes  Act  applies  mutatis  mutandis  and  the 
court  may  make  an  order  for  the  payment  of  the  Official  Guard- 
ian's costs. 

In  the  matter  of  adoptions  section  70(4)  of  The  Child  Welfare  Act^ 
provides  that: 

For  the  purpose  of  an  application  for  an  order  for  the  adop- 
tion of  a  child  under  eighteen  years  of  age,  other  than  a  child  who 


5R.S.O.  1970,  c.  222. 

6R.S.C.    1970,  c.  64,  as  amended  by  The  Age  of  Majority  and  Accountability 
Act,  1971,  S.O.  1971,  c.  98,  s.  4(1). 
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has  been  placed  for  adoption  by  a  children's  aid  society,  the  court 
shall  appoint  a  guardian  ad  litem  of  the  child.  .  .  . 

Although  we  find  the  philosophy  underlying  these  provisions  encour- 
aging, inasmuch  as  the  need  for  separate  representation  for  a  child  is 
recognised  by  their  existence,  we  note  that  there  have  been  criticisms  of 
their  operation. 

In  a  recent  survey^  of  views  of  Judges  of  the  Supreme  Court  of 
Ontario  it  is  stated  that  the  majority  feel  that  the  social  workers  who 
compile  the  Official  Guardian's  reports  lack  objectivity,  and  it  appears 
that  in  some  cases  only  one  of  the  parties  is  interviewed.  It  appears  too 
that  some  Judges  feel  that  the  reports  do  not  always  present  information 
which  is  helpful  to  the  court  in  its  resolution  of  the  particular  issue  at 
hand. 

With  regard  to  the  function  of  the  guardian  ad  litem,  whose  appoint- 
ment on  behalf  of  the  child  in  some  adoption  applications  has  been  man- 
datory under  section  70(4)  of  The  Child  Welfare  Act  since  1970,^  there 
appears  to  be  regrettable  confusion  as  to  his  function.  On  the  one  hand 
it  is  said  that  since  his  appointment  is  necessary  only  in  private  adoptions 
he  ought  therefore  to  appraise  the  suitability  of  the  adoptive  parents.  On 
the  other  hand  it  is  said  that  since  the  Director  of  Child  Welfare  must 
certify  the  suitability  of  the  adoptive  parents^  in  a  private  adoption,  the 
guardian  ad  litem  should  not  concern  himself  with  this  matter. 

Since  an  investigation  is  already  conducted  by  the  Director  of  Child 
Welfare  with  a  view  to  establishing  the  suitability  of  the  adoptive  parents 
we  are  of  the  opinion  that  the  guardian  ad  litem  should  not  duplicate  this 
function.  Equally  he  should  not  concern  himself  to  see  that  the  documenta- 
tion on  the  application  is  technically  in  order  because  this  is  essentially 
a  matter  for  counsel  to  the  parties,  and  in  the  final  analysis  for  the  judge 
hearing  the  application. 

A  useful  function  which  the  guardian  ad  litem  could  perform  is  to 
evaluate  whether  adoption  is  in  the  best  interests  of  the  child.  We  have  in 
mind  here  the  possibility,  admittedly  probably  remote,  that  the  child  would 
be  better  off  financially  by  remaining  the  child  of  its  natural  parents, 
although  not  necessarily  remaining  in  their  care.  The  child  may  have  an 
expectation  of  inheriting  a  substantial  legacy  from  the  relatives  of  the 
natural  parents.  It  is  appreciated  that  this  gift  could  be  preserved  if  it 
were  to  be  given  nominatim  but  adoption  could  remove  the  incentive  for 
making  the  gift. 

That  this  evaluation  should  be  conducted  by  a  lawyer  is  a  proposition 
which  we  regard  as  elementary.  Only  a  lawyer,  we  believe,  can  safely  be 
said  to  have  the  capacity  to  appreciate  the  rules  of  succession  and  their 
effect  for  the  child  in  question. 


7Bradbrook,  "An  Empirical  Study  of  the  Attitudes  of  the  Judges  of  the  Supreme 
Court  of  Ontario  Regarding  the  Workings  of  the  Present  Child  Custody 
Adjudication  Laws"  (1971),  49  Can.  Bar  Rev.  557. 

^The  Child  Welfare  Amendment  Act,  1970,  S.O.  1970,  c.  96,  s.  6(4).  See  now 
R.S.O.   1970,  c.  64. 
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We  are  therefore  of  the  opinion  that  this  particular  function  in  private 
adoptions  be  taken  over  by  the  Law  Guardian,  the  estabHshment  of  whose 
office  is  recommended  in  this  report  and  that  section  70(4)  of  The  Child 
Welfare  Act  should  be  repealed,  in  so  far  as  it  relates  to  the  appointment 
of  a  guardian  ad  litem  of  the  child. 

THE  ROLES  OF  THE  PROPOSED  LAW  GUARDIAN 

Throughout  this  Report  we  have  made  passing  references  to  the  roles 
which  we  envisage  for  the  Law  Guardian.  In  the  following  pages  we  draw 
these  references  together  and  enumerate  the  situations  in  which  we  would 
expect  the  Law  Guardian  to  act. 

I.  Adoption 

As  we  have  already  pointed  out^^  we  believe  that  the  child  who  is 
the  subject  of  an  adoption  application  should  have  the  benefit  of  counsel 
representing  him  for  the  purpose  of  making  an  evaluation  whether  adoption 
is,  in  fact,  in  the  child's  best  interests. 

Section  70(4)  of  The  Child  Welfare  Act  also  provides  for  the  ap- 
pointment of  a  guardian  ad  litem  for  a  relinquishing  parent  under  eighteen 
and  we  think  that  this  is  appropriate.  We  do  not  recommend,  however, 
that  the  Law  Guardian  assume  this  function  as  his  responsibility  to  the 
child  would  lead  to  a  pronounced  conflict  of  interest. 

II.  Guardianship  and  Custody 

Few  concepts  are  more  elusive  than  "the  welfare  of  the  chUd",  and 
the  words  of  two  commentators ^^  writing  in  the  United  States  seem  equally 
appropriate  in  Ontario: 

A  survey  of  child  custody  cases  and  commentary  yields  the  follow- 
ing, most  depressing  conclusions:  everyone  agrees  that  awarding 
custody  is  one  of  the  trial  judge's  most  delicate  responsibilities;  almost 
everyone  is  unhappy  with  prevailing  substantive  and  procedural  doc- 
trines; yet  no  one  seems  to  believe  that  the  situation  can  be  improved 
substantially. 

It  is  now  trite  to  observe  that  the  best  interests  of  a  child  in  a  custody 
dispute  do  not  necessarily  emerge  from  an  adversary  proceeding  between 
rival  contestants.  12  jhis  fact  has  been  acknowledged  in  Ontario  since  the 

lOAt  126  supra. 

ilEllsworth  and  Levy,  "Legislative  Reform  of  Child  Custody  Adjudication:  An 
Effort  to  Rely  on  Social  Science  Data  in  Formulating  Legal  Policies"  (1969-70), 
4  Law  &  Society  Rev.  167. 

i2The  following  represents  a  sample  of  the  substantial  body  of  literature  on  this 
subject:  Bradbrook,  "The  Role  of  Judicial  Discretion  in  Child  Custody  Adjudi- 
cation in  Ontario"  (1971),  21  U.  Toronto  L.J.  402;  Foster,  "Child  Custody  and 
the  Wisdom  of  Solomon",  Address  to  the  Annual  Meeting  of  the  American 
Academy  of  Paediatrics  (October  1971);  Hansen,  "Guardians  Ad  Litem  in 
Divorce  and  Custody  Cases:  Protection  of  the  Child's  Interests",  (1964)  4  J. 
Family  L.  181;  Inker,  "Expanding  the  Rights  of  Children  in  Custody  and 
Adoption  Cases"  (1971),  11  J.  Family  L.  129;  Mazur  and  Ross,  "The 
'Adversary'  Process  in  Child  Custody  Proceedings"  (1966-67),  18  Western 
ReseiA'e  L.  Rev.  1731;  a  detailed  bibliography  to  1968  appears  in  Ellsworth  and 
Levy,  op.  cit.  n.  1 1  supra,  at  227. 
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enactment  of  The  Matrimonial  Causes  Amendment  Act,  1949'^^  and  The 
Infants  Amendment  Act,  1954,^^  which  introduced  the  system  whereby  the 
Official  Guardian  is  made  responsible  for  an  independent  investigation  of 
the  situation  of  certain  children  whose  custody  is  in  question. ^^ 

The  practice  of  the  Official  Guardian  in  discharging  his  duties  in 
custody  matters  under  The  Matrimonial  Causes  Act  and  The  Infants  Act 
is  to  send  questionnaires  to  the  parties  involved,  and  to  analyse  the  re- 
sponses in  order  to  determine  whether  further  investigation  is  required.  For 
this  purpose  the  Official  Guardian  employs  a  staff  of  social  workers.  If 
further  investigation  is  thought  necessary  the  inquiry  is  made  in  Metro- 
politan Toronto  by  the  Official  Guardian's  own  social  workers  and  in 
other  areas  by  local  Children's  Aid  Societies  whose  services  the  Official 
Guardian  is  authorized  to  retain  by  section  6(3)  of  The  Matrimonial 
Causes  Act.  The  Official  Guardian  considers  his  role  to  be  that  of  a 
reporter  to  the  Court  and  does  not  generally  express  a  view  outside  of  the 
report  on  what  he  considers  to  be  the  best  interests  of  the  child.  In  other 
words,  he  does  not  call  witnesses  apart  from  the  person  who  prepared  the 
report,  and  does  not  cross-examine  other  witnesses. 

We  are  of  the  opinion  that  in  view  of  the  Official  Guardian's  tradi- 
tional connection  with  the  property  interests  of  children,  it  would  be  better 
to  place  these  new  functions  in  the  hands  of  a  new  official,  the  Law 
Guardian,  who  would  be  able  to  develop  new  techniques  for  their  dis- 
charge. His  role  before  a  court  seised  with  the  disposition  of  a  custody 
dispute  should  be  analogous  to  that  of  an  amicus  curiae  rather  than  that  of 
the  child's  advocate  in  the  strict  sense, ^^  but  he  should  nonetheless  be 
charged  with  the  responsibility  of  forming  an  independent  opinion  on  the 
best  interests  of  the  child  and  assisting  the  court  to  reach  its  own  conclu- 
sion on  these  interests,  in  the  context  of  a  proceeding  in  which  both  parents 
are  represented. 

III.     Protection  Proceedings 

We  have  already  mentioned  that  we  are  of  the  opinion  that  in  pro- 
ceedings arising  under  Part  II  of  The  Child  Welfare  Act  di  child  would 
benefit  from  separate  representation.  At  the  present  time  in  contested  cases 
the  Children's  Aid  Society,  on  the  one  hand,  asserts  an  institutional  view- 
point of  the  child,  while  on  the  other  hand  the  child's  parents  assert  their 
own  view  of  what  is  best  for  the  child.  In  non-contested  cases  only  the 
institutional  viewpoint  of  the  Children's  Aid  Society  is  available  to  the 
court.  In  neither  case  does  the  court  have  a  means  by  which  it  can  attempt 
its  own  independent  inquiry  or  be  confident  that  it  has  access  to  all  pos- 
sible views  of  what  would  be  in  the  best  interests  of  the  child. 

In  stating  this  position  we  do  not  mean  to  imply  large-scale  criticism 
of  the  work  of  the  Children's  Aid  Societies.  We  recognise  that  they  fulfil 
vital  needs  in  the  community  usefully  and  well.  We  are  conscious,  how- 
ever, of  some  ambiguity  in  the  differing  roles  which  a  Society  is  called 
upon  to  play  in  the  course  of  hearings  under  Part  II  of  the  Act. 

13S.O.  1949,  c.  56,  s.  1. 
14S.O.  1954,  c.  37,  s.  1. 
isSee  pp.  124-125  supra. 
i6See  pp.  129-30  infra. 
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First,  a  Society,  through  its  field  workers,  enforces  the  legislation. 
In  this  role  it  is  engaged  in  the  gathering  of  evidence  and  in  decision- 
making on  the  question  whether  an  application  for  an  order  under  section 
26  of  The  Child  Welfare  Act  should  be  made  to  a  Provincial  Court 
(Family  Division). 

Secondly,  it  performs  the  function  of  an  advocate  before  the  court, 
seeking  to  advance  the  view  already  taken  that  a  child  is  in  need  of  care 
and  protection. 

Thirdly,  it  functions  as  an  expert  in  child  care  before  the  court,  setting 
out  its  view  that  care  provided  by  the  Society  will  be  in  the  best  interests 
of  the  child. 

We  do  not  think  that  the  present  situation  would  need  to  be  altered 
at  all  if  it  could  be  said  with  confidence  that  the  welfare  of  a  child  in  any 
situation  may  be  immediately  discovered  with  certainty.  We  do  not,  how- 
ever, believe  this  to  be  the  case.^'^  If  it  were,  then  the  reason  for  involving 
the  judicial  process  in  the  protection  of  children  would  disappear.  As  it  is, 
we  think  that  both  the  court  and  the  child  could  be  assisted  by  the 
presence  in  the  proceedings  of  a  person  who  would  represent  the  child 
by  an  independent  viewpoint  of  the  best  interests  of  the  child,  testing  the 
evidence  of  a  Children's  Aid  Society  and  on  occasion  calling  his  own  inde- 
pendent evidence.  Under  the  present  system  it  is  the  Judge  who  must 
assume  the  burden  of  all  these  tasks  if  they  are  to  be  performed  at  all,  and 
we  are  acutely  aware  of  the  dangers  of  the  Judge  descending  into  the  arena 
of  any  proceeding. 

We  think,  therefore,  that  these  tasks  should  be  discharged  by  the  Law 
Guardian,  who,  through  continuous  involvement  with  proceedings  under 
Part  II,  would  be  better  equipped  to  represent  a  child  than  counsel  retained 
on  an  ad  hoc  basis. 

There  are  two  matters  of  paramount  importance  to  the  concept  of 
the  Law  Guardian  in  protection  proceedings. 

First,  the  Law  Guardian  ought  to  have  the  power,  as  does  the  Official 
Guardian  under  section  6(3)  of  The  Matrimonial  Causes  Act,  to  engage 
any  person  to  assist  him  in  his  task  of  representing  the  child.  By  this  we 
mean  that  the  Law  Guardian  ought  to  have  access  to  the  advice  of  psy- 
chiatrists, psychologists,  social  workers  and  others  who  may  be  able  to 
guide  the  Law  Guardian  in  forming  a  judgment  as  to  the  best  interests  of 
a  child. 

Secondly,  we  believe  that  the  Children's  Aid  Societies  should  make 
their  evidence  available  to  the  Law  Guardian  in  advance  of  the  proceed- 
ings in  order  that  he  may  evaluate  the  position  of  the  child.  In  recom- 
mending this  we  wish  to  emphasise  that  we  do  not  have  it  in  mind  that 
the  Law  Guardian  should  take  a  strict  adversary  position  in  the  proceed- 


l7See  the  conclusions  of  Ellsworth  &  Levy,  op.  cit.  n.  11  supra,  at  201  et  seq. 
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ings.  All  who  have  written  on  this  subject^^  have  been  at  pains  to  point 
out  that  counsel  for  the  child  should  adopt  the  stance  of  an  amicus  curiae 
rather  than  that  of  an  aggressive  advocate  intent  only  on  destroying  the 
evidence  of  parents  or  of  a  child  welfare  agency.  This  is  as  it  should  be. 
The  child's  advocate  should  be  constructive  rather  than  destructive  if  he 
is  to  be  of  use  to  the  child  and  to  the  court. 

With  it  firmly  fixed  in  mind  that  the  Law  Guardian  would  seek  only 
to  advance  the  welfare  of  the  child  and  would  have  as  his  objective  only 
an  independent  evaluation  of  how  the  child's  best  interests  can  be  served^ 
we  do  not  think  that  placing  a  duty  to  disclose  on  Children's  Aid  Societies 
will  impose  an  intolerable  burden  on  them. 

SUMMARY  OF  RECOMMENDATIONS 

1.  We  recommend  that  where  there  are  proceedings  involving  an  evalu^ 
ation  of  the  best  interests  of  children,  such  as  adoption  or  custody 
proceedings,  there  should  be  a  Law  Guardian  to  assist  the  court  in 
arriving  at  a  conclusion. 

2.  There  should  be  a  detailed  study  of  the  resources  which  would  be 
required  and  which  would  be  available  for  the  setting  up  of  the 
institution  of  the  Law  Guardian. 

3.  The  Law  Guardian  should  perform  the  function  of  evaluating  whether 
or  not  the  private  adoption  is  in  the  best  interests  of  the  child. 

4.  The  function  of  the  guardian  ad  litem  of  the  child  under  section 
70(4)  of  The  Child  Welfare  Act  should  be  abolished  and  section 
70(4)  should  be  repealed  in  so  far  as  it  relates  to  the  appointment 
of  a  guardian  ad  litem  of  the  child. 

5.  In  any  proceedings  involving  a  dispute  over  the  custody  of  a  child  the 
Law  Guardian,  acting  as  amicus  curiae,  should  be  charged  with  the 
responsibility  of  forming  an  independent  opinion  on  the  best  interests 
of  the  child  and  assisting  the  court  to  reach  its  own  conclusion  on 
these  interests. 

6.  In  proceeding  under  Part  II  of  The  Child  Welfare  Act  the  Law 
Guardian  should  perform  functions  similar  to  those  he  would  perform 
in  proceedings  involving  disputes  over  custody. 

7.  The  Law  Guardian  should  have  the  power  to  engage  any  person  to 
assist  him  in  the  discharge  of  his  duties. 

8.  Where  the  Law  Guardian  appears  in  proceedings  under  Part  II  of 
The  Child  Welfare  Act  the  Children's  Aid  Society  involved  should 
make  its  evidence  available  to  the  Law  Guardian  in  advance  in  order 
that  he  may  evaluate  the  position  of  the  child. 


I8e.g.  Rosenheim,  "The  Child  and  His  Day  in  Court"  in  Children  in  the  Courts — 
The  Question  of  Representation  150  (ICLE  1967);  Isaacs,  "The  Role  of  the 
Lawyer  in  Representing  Minors  in  the  New  Family  Court"  (1962),  12  Buffalo 
L.  Rev.  501;  Comment,  "Dependent-Neglect  Proceedings:  A  Case  For  Pro- 
cedural Due  Process"  (1971),  9  Duquesne  L.  Rev.  651. 
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CONCLUSION 

In  concluding  this  Report  on  Family  Law,  Part  III,  Children,  we 
wish  to  record  our  thanks  and  appreciation  to  Professor  Ian  F.  G.  Baxter, 
Director  of  the  Family  Law  Project,  the  members  of  his  research  team 
and  Keith  B.  Farquhar,  Esq.,  Legal  Research  Officer  with  the  Commission, 
for  their  invaluable  assistance  in  the  research  involved  in  this  particular 
area  of  the  project  and  in  the  preparation  of  this  Report.  We  also  thank 
those,  too  numerous  to  mention,  who  responded  so  willingly  and  helpfully 
to  our  requests  for  information  and  comment  throughout  all  stages  of  the 
work.  Finally,  we  express  our  appreciation  to  Maureen  J.  Sabia,  Legal 
Research  Officer  with  the  Commission,  for  her  contribution  in  the  editorial 
work  required  in  preparing  the  final  draft. 

All  of  which  is  respectfully  submitted. 
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